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HIGH OOHET, OALOUTTA, 1S62---18S6 


CHIEF JUSTICES. 

Honourable Sib Baenes Peacock, Kt, 

„ Sib Bichabd Coitch, Kt. 

„ Sib Richabi) Cabxh, Kt. 

„ Sib W. Comee Pethebaii, Kt. 


JUDGES. 

Honoumble Sib Chabieb R. M. Jackson, Kt. 
,, Sib Mobbaunt L. Wells, Kt. 

„ H. T. Raikes. 

„ C. B. Tbevob. 

» G. Loch. 

„. H. V. Batley. 

■ „ C. Steee. 

„ .T. P. NobmAH. • 

„ W. Mob&an. 

„ F. B. Kemp. 

„ W. S. Sbton-Kabb. 

„ L. S. Jackson, C.I.E. • 

„ Edwabd be Latobb (Offg.). 

„ G. Campbell. 

„ SUMEHOONATH PONBIT. ' 

„ E. P. Levinge. 

„ A. A. Robebts <C^.). 

„ H. Mills, Q.C. 

,, E. Jackson. 

„ R. J, Scott. 

„ A. T. T. Petebson. 

„ J, B. Phbae. , " 

„ A. G. Macpheeson. 

„ W. Mabkby. 

,, Dvtabkanath Mittee. 

„ P. A. B, Gloveb. 

„ Sib 0. P. HoBHOtrsn, Baet. 

„ . G. C. Paul (Offg.). 

„ Onocool Chunbeb Mookeejeb. 

„ C PONTIEEX. 

W. Ainslie. 

E. G. Bibch. 

„ G. G. Moebis.' 

,j Romesh Chcnbee Metteb. 

„ J. S. White. 

„ H. S. Cunningham. 

„ W. P. McDonell. 

„ H, B. Lawepbb. 

s, Hi T. PeinsIep. 

„ J. PiTT-KeNNEBY {Off;/.). 

„ A. Wilson. 

„ L. R. Tottenham. * 

„ L. P. D. Bboughton {Qffg.). 



HIGH COURT, GALCUT'l’i, 1862—1886. 


JUDGES—eonimuei^. 

Honourable A. T. Mao£HAw. 

„ C. D, PlEIiD. 

„ J. F. Hobeis.^ 

„ J. Q. PiGOT. 

„ J. O’KinhaiiT, 

„ M. L. Bose 

W. Maophebson. 

„ C. J. WlIKINSON (Pffff.). 

„ B. J. Tbeveetaw. 

Ohekdee Madheb Ghqse. 
„ H. Bbvbei!ex. 

„ W. F. Agnew (O^O- 

J. P, Gbahi {Offg.). 

„ G. E, POBIEK (Offg.). 


ADVOCATES GENERAL. 

Honourable T. H. CowiE. 

„ .1. Geaham. 

„ G. C. Paul, C.I.E. 


STANDING COUNSEL. 

.1. Graitam:. ■ 

H. A, Egxintok. 

J. Pitt-Kennedt. 

C. .1. WllKINSON. 

A. Phiemp’s ( Offg. A. G.). 

J. I). Rian {Offg. A. Q.). 

W, C, BoiTN’EEJBE (Offg.). 



HIGH OOHBT, MADRAS, 1862^1886. 


* CHIEF JUSTICES. 

Honourable Sie Colmt Haemaw ScotlaeDj Kt. 
„ Sie Waxtee Moe&ak, Kt. 

„ Sie Chaeles A. Tuenbe, Kt., C.I.E. 
„ Aethtje J. H. CoxwMS, Kt. 

JUDGES. 

Honourable Srs Adam Bittxestok. 

• „ T. L. SXEANGB. 

„ H, D. Phidlies. 

„ H. Peeee. 

„ W. Hoxxowat. 

' „ L. Cl Inees. 

„ C. COIXETT. 

„ G. H. Exms {Offg.). 

„ D. F. Caemiohaed (Offg .) .« 

„ J. Keenak. 

„ J. E, Kindeeslby. 

„ L. Foebes. 

„ MtrxTtrsAMl Atyae, C.I.E. 

„ T. M. Busteed {Offg.). 

„ H. J. Taeeant {Offg.). 

„ P. P. Hutchins. 

„ F. Beandt. 

„ G. A. Paekee {Offg.). 

„ J. W. Handley ‘(O/^.). 


ADVOCATES GENERAL. 

Honourable T. Sydney Smyth. ■ 

„ J. B. Noeton. 

„ J. D. Mayne. 

„ H. S. CUNNINaHAM. 

„ P. O’SULLITAN. 

„ H. H. Shephaed (00.). 



HIGH COIJHT, -BOMBAY, 1862—1886 


CHIEF JUSTICES. 

Honoiu-alile Sib Mathew R. Sahsse, Kt. 

„ SiE llicHAEH Couch, Kt, 

„ Sib Michaei. E. Westeopp, Kt. 

,, Sia Chables Sabgent, Kt. 

JUDGES. / 

■ Honourable Sib Joseph' Abnould, Kt, 

„ H. Hebseet. 

„ A. K. POEBES. 

„ C. J. Eesbine. 

„ R.j,CoUCH. 

„ H. Newtoh. 

„ M. R. Westeofp, 

„ H, P. Tucker. 

„ A. B. Waebeh. 

• „ James Hoee {Offg). 

„ ■ Janabdkan Vasudevjee, 

„ T. C. Anstet {Offg.). * 

„ J. Gibbs. 

„ Sib C, Sargent, Kt. 

L. H. Baseet. 

,, F. Lloyd. 

„ Meltill. 

„ C. G. Kemball. 

„ J. P, Green. 

R. West. 

„ R. H. Pinhet. 

„ J. Masbiott 

„ Nanabhai Hae'idas. 

„ Babon De H. Labpent (C^.). 

„ G. Atkinson {Ofg.). 

„ P. D. MbLTILL {Offg.). 

P. L, Latham {Offg). 

„ J. Scott. 

„ H. M, Bibdwood. 

,, W. E. Haet {Offg). 

„ * Sib W. Weddeebubn, Babt. {Offg.). 
„ J. Jabdine. 

C, F. Pabean {Offg). 

ADVOCATES GENERAL. 

Houoinublo A, J. Lewis. 

„ L. H. Baxley, 

,, J. S. White, 

C. J. Mayhbw {Offg). 

A. 11. SCOBLB. 

,, J. Mabeiott, 

,, F. L. Latham. 

B. Lang (0#,.). 

„ C. P. Pabean (c^.), 

, H. M, Stabling {Offg.). » 

• „ ' J.‘Macp'heeson (Offg). 



HIGH COURT, NORTH-WESTERN PROVINCES, 1866— 188S. 


OHIEr JUSTICES. 

Honourable SiB Wauxee Moe&an, Kt. 

„ Sib Robbet Stuaet, Kt., Q.C. 

„ Sib W. Comer Petheram, Kt., Q.C. 
„ Sib John Edge, Kt., Q.C. 


JUDGES. 

Honourable A. Ross. 

„ . W. Edwards. 

„ W. Roberts. 

„ P. B. Pbaeson. 

„ C. A. Turner. 

„ R. Spankib. 

„ W. Jabdine (Offff.). 

„ G. D. Turnbull {Offg.). 

„ R. C. Oldbield. 

„ T). Steaiuht. 

„ M. Bbodhurst. 

„ W. Duthoit (D.C.L.) (Ofg.), 

„ W. Tyrrell. 

„ Saixad Mahmud. 



MEMBERS OE THE JUDICIAL COMMITTEE OE THE PRIVY 
COUNCIL WHO HAVE TAKEN PART IN THE DECISIONS 
CONTAINED IN THIS DIGEST, 1836—1886. 


The Right Honourable Lord Wtkpobd. 

,, Lord Beougham. 

„ Lord Denman. 

„ Lord Langdalb. 

„ Sir John Nichole, Kt. 

„ Sib Lancelot Shadweel, Kt. 

„ Thomas Ebskine. 

„ Sir James Parke, Ivt. (afterwards Lord Wenslbydale). 

„ Sir John B. Bosanquet, Kt. 

„ Sib John Vaughan, Kt. 

,j Sib Herbert Jenner, Kt. (afterwards Sir Herbert Jennee Fust Kt.)„ 

„ Stephen Lushington, D.C.L. 

„ Lord Wharnclifpe (Lord President of the Council). 

„ Sir James Lewis Knight-Beucb, Kt. 

„ Sir James ■Wigram,’Kt. 

„ T. Pemberton'Leigh (afterwards Lord Kingsdown). 

„ Sir Frederick Pollock, Kt. 

j,, Lord Lansdowne (Lord President of the Council). 

„ Duke op Bfccleugh (Lord Pre.sidenfc of the Council). 

,, Lord Cbanwobth. 

j, Lord Truro. 

„ Lord Campbell. ■ 

„ Sib Bdward Ryan, Kt, 

,, SiE John Jervis, Kt, 

,, Sib John Romillx Kt, (afterwards Lord Romilly). 

5, Sir George James Turner, Kt. 

„ Sir John Patxeson, Kt. 

Sir John Dodson, Kt. 

„ Lord WEN.SLBYDALB, # 

„ Sir William H. Maule, Kt. 

„ Lord Chelmspobd. 

s. Lord Kingsdown. 

„ Sir Cresswell Ceesswbll, Kt. 

5, >SiB John Taylor Coleridge, Kt. 

„ Sib Wij,ham Eble, Kt. 

„ Lord Westbuey. 

„ Sir James William CoLYiLE, Kt. 

„ Sir Edward Vaughan Williams,' Kt. 

,, Sib Fitzroy Kelly, Kt. 

„ Sir William Page Wood, Kt. (afterwards Lord Hatherlet), 

,, Sir- Richard Tobin Kindeesley, Kt. 

„ Lord Cairns. ’ • 

„ Lord Romilly. 

„ Sir .John Bolt, Kt. .. , 

„ Sir Robert Phillimoee, Kt, 

„ Sir Charles Jasper Selwyn, Kt, 

„ Sir Joseph Napier, Bart. 

» Sib George Markham Gippord. Kt. • . ' 

ss Sib William Milbouene James, Kt, 



MEMBERS OF THE JUDICIAL COMMITTEE OF THE PEIVY COUNCIL. 

Tkc llig-lifc Honoui’able Sir Geoege MEI.XTSH, Kt. 

„ Sir Baekes Peacoce, Kt. 

„ Loed Hatheheby. 

„ Sia John Styaet, Kt. 

j, Sib Jakes Shaw Wieees, Kt. 

„ SiE Moktaghe Ebwabb Saiith, Kt. 

,, Sib Robert Poeeett Colbiee, Kt. (affcerwiinls LoHd MonK3V\’ell). 

Lobh Sebbohne. 

,, Sib John Baenaed Byees, Kt, 

„ Sib He NEY Singeb Keating, Kt. 

„ LoEH BIiACKBHEN. 

„ Loed Watson. 

. „ Loro Pitzgeeaid. 

„ SxK liiOHAEB Couch, Kt. • 

„ Sib John JIebyob, Kt. 

„ Sib Abthhe Hoehohse, Kt. (aftenvanls Loed IIoBitoirgE)'. 

„ Lord AIonksavble.: 

„ Loed Hobhottse. • 

„ Loed Halsbdey. 

PRIVY COUNCILLORS, ASSESSORS. 

Tlie Eight Honourahle Sir Edward Hyde East, Bart, 

„ • Sir Alexander Johnston, Kt. 

„ Sir Edward Ryan, Kt. 

„ ‘SiE Lawrence Peed, Kt. * 

„ Sir Jakes Wildiak Codtilb, Kt. 



HEADINGS, SDB-HEADINGS,.AND CROSS-REFERENCES, 


The headings and sub-headings under which the eases are arranged are printed 
iiis table in capitals, the headings in black type,, and the sub-headings in 
I capitals. The cross-references are printed in ordinary type. 


«• 

, Meaning of — 
dai’. 

Orclei’ to destroy— 

Maintaining ancient — 

LTIOK" Of’ BILL OP COSTS. 

MAKDI CHITTIS. 

ir. 

I Suit for declaration of trusts of — 

SB. 

jreatod under Court of Wards, 
al jurisdiction, Eifect of cession on — 
ITOEIAL LAW OP BEITISH 
CA, 

;toey, teaetspee op- 

i award. 


efueal to produce — 

’igtit to — 

appearance of elefendaub, Extension of — 
;am. 

3ENGE AWI) PeOOE OE TI'CLE — 

Geneiueot. 

Long PossfissioN. 
lEiiANBOtTs Case's. 
at, Irregularity in— - 

ouonr. . ^ 

i haq. 


TOLLS. 

Torts. 

Torture. 

Total loss. 

Towage, Lieu for— 

Towage contract. 

Towing, Rules foi‘ — ■ 

TOWN DITTIES, BOMBAY. 

Trade, Contract in restraint of— 

TRADE MARK. 

Trader. 

Tradesman’s account, * . 

Transfer by endorsement. 

TBANSPER OP CIVIL CASE, 

1, Gbneeal Cases. 

2, LET’j’RiiS Pateni’, High CoxiitT, ci/. 13. 

8. Geounb bob Teansfeb. 

TBANSPER OP CRIMINAL CASE. 

1. Gehbbai, Cases. 

2. Lettees Patent, High Co get, ce. 29. 

3. Geohnd toe Tbansebb. 

TBANSPER OP PROPERTY. 
TRANSFER OP PBOPEETY ACT (IV 

OP 1883). 

s, 2 . 

— s. 10. 

s. 52. 

a. 54. 

— S.131. 

s. 135, ■ 

Transfer of Shares, Registration of— 
TRANSFER OP TENURE, 

Transfer, Registration of — 

Transferable tenure. 

Trans-shipment permit. , 

Transportation. > 



TAHLH OF IIEAniNGS. 


I’reason. 

TREASURE TROVE. 

TREATIES. 

Trees. 

TRESPASS. ' 

1. Genebal Cases, 

2 . H0XJ.SE-TEESPAS5. . 

Trespasser. . 

TROVER. 

TRUST. 

Trust-deed for benefit of creditors. 

Triist-jiroperty. 

TRUSTEE. 

TRUSTEE AND CESTUI QUE TRUST. 
TRUSTEE ACT (XXIV OP 1841). 
TRUSTEE ACT (XXVII OP 1866). 

s. 8. 

sg, 20 and 32. 

s, 85. 

TRUSTEES AND MORTGAGEES ACT 
(XXVIII OP 1866, s. 43). 

Turn of worship of idol. Eight to — 

llmpire, Incapacity to net as — 

TInchastity. 

Undertaking not to sue. 

Under-tenure. 

Underwriter, Liability of— 

UNDUE INFLUENCE. 

UNL4WFUL ASSEMBLY. 

Unliquidated damages. 

Unprofessional conduct. 

UNNATURAL OFFENCE. 

Unseaworth i ness . 

’ UNSETTLED POLLIAM, 

Unstamped d(,H'ament.s, Adraissiblity of, in evidence. 
Upan cliowki tenure. 

USER. ‘ . ■ 

Usufructuary mortgage. 

Usury, . . 

Vacation, Closing of Court for — 

Vakalatuama, 

Vakil. 

Vakil and client. 

Valuation of appeal. 

Valuation of right, title, and interest created by 
mortgage. ■ 

VALUATION OF SUIT, 

1. Suits. 

3. Aitjeals. , 


Value of property. Statement in will as io — 

Variance between bought and sold notes. 
VARIANCE BETWEEN PLEADl.t 
AND PROOF. 

1. GENBRAii Cases. 

2. SBEciAii Cases. , 

3 . Admission ob Paex ot Cdaim. 

Vatan. 

Vatandars Act (Bombay Act III of 1^71). 

Atendor, Petition by, to have cloennicnt registered. 
VENDOR AND PURCHASER. 

1 . Biels 01? vSAEE. 

2 . Bseaoh ot Covenant. 

3. Eeeach 03? Waubantv, 

' 4 . Caveat Emptob. 

5. COMPEETION OF TeANSFEB. 

6. CoNDmoNAE Sales. 

7. CONSIDEBATION. 

8 . Feaud. 

9 . Invalid Sales. ' 

10 . Lien. 

11 . Notice. 

12 . Possession. 

13. PuKCHASE ’ of Moktoaoed Pbopebty. 

14 . Poechase-money and otheb Payments’ b 

Pebchaseb, i 

15 . Pehchasees, RxQ-H'ra of — ■ 

16 . Settino aside Sales. i 

U. Vbndob, Rights and Liabilities of— 

18 . Miscellaneous Cases. 

Verbal contract. 

Verdict of Criminal Court. ; 

•VERDICT OF. JURY. I 

1 . Genebal Cases. I 

2 . POWEE TO INTEBFEEE WITH .Vehd'iCTS. ; 

Vested interests. I 

Vesting order. 

Vicinage. 

Village accountant. 

Village cattle. 

Village cliowkidar. 

Village Munsiffi. 

Village Munslff’s peon. 

Voluntary assignment. 

VOLUNTARY CONVEYANCE. 

Voluntary, payment. 

Voluntary settlement, Breach of coveiiiinL.s iu — 

Wagering contract. 

Wages. 

Waging war. 

WAGING WAR AGAINST THE 

QUEEN. 

WAIVER. 

•Wakf. 

WARRANT. 



TAiJLE OF HEADINGS. 


lEEAHT OF AEB.EST. 

Civil Cases, 

Ckisiiijai Cases. 

.EEAHT 03? ATTOEWBY. 

:BEAFT OF COMmiTMEI^T, 
.BEAH-O? OF EXECUTIOJf. 

I'anty, Bi-eacb of — ■ 

■antij of title, 
isi-man. 

sm 

3TE IdUSTDS. 

r, Escape of, Liability for flainago clone by-r- 
Ncourse, Eight to use of — 

•-supply, Causing diminution of — 

GHTS AND MEASUKBS, FEADD- 

,BNT USB OF-- 

iiiger. 

PPING. 

B inheriting jointly. 

3 ANIMALS. 

Exectitioit. 

ITTESTATION. 

’OEM OE AViIL. 
iUNOtrPATIVE WlLIi. 

'"ALIDI'tS' OE WiMi. 

nseectiow oe Will. 

'.EKIJNOIATIOX BY ExECTJTOB. 

OXSIBUCMOX. 

S ACT (XXV OF 1838). 
s or doors, Suit to close — 
iwal from prosecution. 

DEAWAL OF SUIT. 

ESS-CIVIL CASES, 

iliSON COMPETENT TO BE WiTXESS, 

rMMONisa Witnesses. 
a’ENSEs OE Witnesses, 
jscoNDiNG "Witnesses. 

,'EAI!.rNCf OB AEEIBMATION 01' TV^itnesses, 

camination oe Witnesses— 

(a) Genebam.y. ■ 

(/:-) Cboss -examination. 

KSIBEBATTON and WeiGUT OT EviBl-iNCE. 
wiiEGES oe Witnesses. 


WITNESS— CEIMINAL CASES. 

1. PuKSON COMPHTEST TO BE WITNESS. 

2. Summoning Witnesses. 

3. Avoiding Sebvice. 

' 4. Swearing or Aeeiemation oe Witne33i;.s. 

B. Examination ob Witnesses — 

(a) Gbnebaeey. 

6) Examination by, Court, 
c) Cross-examination. 

6. Cohs^debatiok and Weight on Evidence, 
Workman. 

WRITTEN STATEMENT. 

WRONGFUL CONFINEMENT, . 

Wrongful conversion. 

Wrongful dismissal. 

WRONGFUL DETENTION. 
WRONGFUL DISTRAINT. 

Wrongful loss. 

WRONGFUL POSSESSION. 

Wrongful seizure in c.xcciition. 

WRONGFUL RESTRAINT, 

Year, Agricultural — 

Zanzibai'. 

ZEMINDAR. “ 

ZEMINDAR, POWER OP- 
ZEMINDAR, RIGHTS OF— 

Zemindar and ryot. 

ZEMINDARI DAKS. 

Zeuiindari dues and cesses. Suit for— - 


APPENDIX. 

ABATEMENT OF SUIT. 

ABETMENT. 

ACCOMPLICE. 

Accmmulations. 

A(!t— 1842-IV. 

Act— 1856— XV. 

Act— 1861— IX. 

Act— '186S— VI (N.'W. F. Municipal Iinproveineiii) 



CORRIGENDA. 



VOL. I. 

Coi..22.-I7«tZe»* “ABSENCE BY REASON OE TRANSPORTATION’* for “Li~ 

MI'I'ATION Act, 1877, s. 13” read “ Limitatiok ICT, 1877, s. 7.” 

Coi, m.— Under leading “AGENT, AUTHORITY OE” for “ B, L, R., 195 ” read^BB.!,. 
E., 196 

Coi). 208. — Case 222, reference, for “8 B. Jj. R.” read " 7 B. B. R.” 

Col. 469. — Under heading “ BEN AMI TRANSACTION” insert reference, “‘See Estopeei— 
Estoppel BY CONUXJCX, 19 W.-R., 292.” * 

Cob. 722. — Line 12 from top, reference, for “10 W. read “10 , 

Cob. 773. — Case 2, under “ s. 188 ” for “3 I. li. E.” read “8 B. Ii. R. 

CoTj. B22i.—Line 23 front top, ref ei'ence, for 58 All., 33” rea<Z “ 3 All,, 533 ’ 

Coil. ISBO.—Cffse 46, reference, for “ 7 W. R., 169 ” read “2 N. W., 169 

Cob. 1468. — Line 24 from top, reference, for “I, B. R., 7 Bom., 11 ” read “ I. B. B., 6 Bom., 11 

Cob. 1488. — Case 469, r^erence, for “2 W. It., 280’* read “2 N.W,, 230”. 

VOL. II. 

Cob. 1688 .~~C'«iS 0 39, reference, for “10 Moore’s I, A.” read “ 11 Moore’s I. A.”, and for “ W. R., 
P. O.” “ 9 W. R., B. O 

Cob. 1G21.--Z7«.c7e}- ease 202, reference, for “ 16 W. R., 471” read “14 W. E., 471 
Cob. 1785.~C'a.?e 341, reference, lefore “11 W. R., P. 0.” insert “2 B. B. E., P. O., 85 
Cob. 1856. — Line 1 from top, after^B'K.ClSB ACT” omit “1856 
Cob. 188S.~B/?ze S from top, name of case should le “ Babaji Easohobdas, Iw EE. ” 

Cob. 2057.— Awe 7 from top, for « 12 W. R., 33 ” read “ 12 W. R., P, 0., 33 , 

Col. 2066.— -Case 1, reference, for “ 5 I. B, R.” read “6 B. B, R.” 

Cob. 2075. — Case 17, reference, for “Ind. Jur., N. S.” read “ Ind. Jur., O. S. 

Cob. 2103. — Case 7, reference, for “ Gale.” read “ Bom.” 

Con. 2221. — Case 18, reference, omit “ 16 W. R., 142 

Cob. 2306. — Case 143, reference,' for “12 B. B. R.” read “14 B. B. R.”, and for “29 W. B., 490 
W “22 W. E.,496” 

Cob. 2538. — Line 7 from top, for “1 Bomf* read 

Cob. 2559.— Case 73, immediately before name of case insert “Held also that the trust for maintenance 
and the religious trusts, as being mere perpetual trusts for the benefit of bbe family, were 
likewdse void.” 

Cob. 276S.— 6’a,ve 21, rpfefence, for “6 B. B. R.” read “4: B. B. R.” 

Cob. ‘LlTL—Utide.r case 13, reference, for “2'W. R., 142” read “ 2 N. W., 142 
Coil. 2793— 9 from top, the name of case should he “Babaji Rakohoddas, Ik ee.” 

Cob. 2795. — Case 22, for “ 4 B. B. R.” “ 8 B. B. R.”, . /or “634” read “434”,. 

Cob. 2855. — Cmc 92, /or “ 4 B, B. E.” reac? “ 6 B. B. B.” 



COBRIGEKDI. 


* VOL. III. 

Coil. 3103.---Xj';2e 15/5-033 *‘3 All.” ‘*2.Mad.” 

Cotj. S112.~Cff5c.3, fjoks o/c<zse, / o>-“B[tder Siitgh” j-ead “Htdeb JPKO Bahadooe." 

Coi. 3515. — Cose 157', ?uie <?/ife5* “S9” i?3se}'f “followed.” 

Col. 3650.~Cave 7j j'/eJ'e.’jeCj /or “24 W. E.” e*ea^ “2 Hay ”, 

Col. Sa'fiS. — Case 1, mme of. case, for “ Mitteb” read “Mozttmdae.” 

Cot, 4100. — Zinc 11 from lop, reference, for “ 2 B. Ii. E.” read “3 B. L. E.”' 

Cot, 41 jS. — Case 1, line 4 of heading, for “ defence” read reference”. , 

Cot, 4126.— Cffse/, 9'/o?'e?5oe, /oj* “ 13 Agra ” m<d " 3 Agra 

■ VOL. IV. 

Cot, 4308. — Case 7, reference, for “ 8 B. L. B.” read “ 7 B. Tj. E.’’ 

Cot. 4615.-— Case 20, reference, for “2 A. C.” read “2 B. L, E,, A. C.’^ 

Cot. 4853. — Case 23, reference, for “2 B. E. E.” read “ 3. B. L. E,” 

Got. 4007.— C'«ee 63, reference, for “ 4 H. W.” read “5 H. W.” 

Cot. 4913. — Case 93, reference, for “ 20 W. E.” read “9 W. E.” * 

Cot. 6951.— Zwze 13 from top, reference, for “2 All. ” read " 7 All.” 

VOL. V. 

Cot, 6144.— X'i«e 13 from top, reference, for “10 Bom.” read “9 Bom.” 

Cot. 6240 .— 23 from top, reference, after “ 2 Moore’s I. A., 424” omit “ 6 W. E„ E.' C., 4G ”. 
Cot. 6248.— C«se 1 , r^erence, for “ 6 B. L. B.” read “ 4 L. E.” 
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Ehemkor u. Umiasliankar Ranchchor 
Leelanund Singh v. Hamidooddin . 

Paluokdliary Eoy v. Radlia Pursliad Singh 


. 3 Bom., 207 . . . 

. 10 Bom., 381 . . . . 
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A DIGEST 


OF 

THE HIGH, COURT RE.P()RTS 
18G2-1886 

AND OP 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1836-1886. 


T 

TAOKING. 

See Cases dndee Moetoaoe— Tacking. 

TALOOK, MEA35TIN-G OF— 

See Geant— C oNSTEtroTiON of Gkant. 

[18 W. R., 469 
22 W. R., 326 
SMe Lease— C oNSTETTCiioN. 

[22 W. R., 326 

TAIiOOKDAR. 

Conduct of, as indicating Ms suc- 
cessor. 

See OG.DH Estates A.ct, 1869, s, 22. 

[I. I,. B., 8 Calc., 626 

Registered, Interest of— 

See Ouj)u Estates Act, 1869. 

[I.B. R., 3 Calc., 522 
See Cases un,dee Oudh Taiookdaes^ Re- 
lief Act. 

TASK, ORDER TO DESTROY— 

See Nuisance— Undeu Cbiminal Peocb- 
duee Codes . 1 B. D. B., S. IT., 27 

TANKS, MAINTAINING ANCIENT— 
See Zeaundab . 14 B, L. B., P. G., 209 

TAX. ' 

— — illegcilly levied. 

Sec Madras Towns Ijipeovbment Act, 
1871, s. 85 . I. D. B., 1 Mad., 158 

See Statute, Construction of — 

[I. D, B., 1 Mad., 158 
8 Bom., A. C., 213 


TAX — ooniinised. ^ 

Mulitarafa . — Trade tax, Semidar’s 

right to collect. — Mad. lleg. XXV of 1S02, s. 4 . — 
Mad. Reg. XXV of 1832 . — The right of collecting 
the muhtarafa or trade tax from artisans in his 
zeinindari has not been delegated by Government to 
the Zemindar of Karvaitnagar, and cannot be legally 
exercised by his assignees. Quare , — Whether it 
was competent for Government to delegate the col- 
lection of the muhtarafa to zemindars for their own 
use. Vedanta w- Kannivapfa 

[I. L. R., 9 Mad., 14 

TAXATION of’ BULL OF COSTS. 

See Attobney and Client, 

[I. L. B., 3 Calc., 473 
See Limitation Act, 1877, art. 84 (1871, 
AET. 85) . .1. Ii. B., 1 Bom., 253 

[I. L. B.,-7Mad„l 

1 , Attendance Before taxing 

officer, — Attorney, — Appearance for .several p>ar- 
ties. — Summons to attend taxation. — Practice. — Any 
work which an attorney does jointly for several 
parties together he can only make one charge for, 
and whei'e he appears for any number of parties 
before the taxing ofiicer at the taxation of tlie costs 
of a suit, he must be taken to represent them joint- 
ly. The taxing officer should not issue separate 
summonses to different piarties who appeal' by one 
attorney. Kenny a. Administrator Genekal of 
Bengal . . . 7 B. L, B., Ap., 50 

2. Aeeountants employed not 

under order of. Court.™ Z7i9e/'2iZ and necessary 
expense . — In a suit to set aside a settlement, two ac- 
countants were employed at the plaintiff’s instance, 
and not by order of Court, to examine the settlor’s 
hooks and give evidence. Seld that the investiga- 
tion being most useful to the Court, and adapted to 
the ends of justice, the taxing master was right, in 
allowing their expenses, MaoNaie v. Hoc+g 

■ : • [2Hyde,89 

0 F 
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TA2I mIjs-DI CHITTIS. 

JSee COiTMACT— W a<JEHIH(3- Gonteacts. 

£4 Moore’s I. A., 389 

5 Moore’s I. A., 109 

6 Moore’s I. A., 251 

— — - Principal and agent.— OamhUng 

Aet (SXI of 184S ). — Where the plaintiff had e:^end- 
ed money at the request of the defendant in the 
purchase or settlement of tazi mandi chittis, — Sold, 
he was entitled to recover notwithstanding Act XXI 
of 1848. KAHAXAIAIi V. ChAO-MAI BatTIA 

[8 B. L. B., 412 

BHAIEABNATS KhETXBI a, JUMABKAM DhAN- 
©AEIA . . . 8 B, Ii. B.J 415, note 

TEHSIjLBAB. 

8ee Limitation Act, 1877, aet. 7 (1859, s. 
1, cn. 2). 

[I B. L. E., S, M., 20 : 10 W. R., 260 

TEMPLE, SUIT POE DECLAEATIOH 
OP TEUSTS *‘OP— 

8se Act XX or 1863, 

X& B. I., B., Ap., 55 

TBirAHT. 

^ See Landloed abd Tenant. 

— Suit against, for share of rent. 

&e Cases trN3>EE Co-SHAUEES —S uits BY 

Co-SHABEES WITH BESTEOT TO TlTli! 

Joint Pbobebxy — Kabuliats. 

See Cases undbb Co-shaeees— Suits by 

CO-SHAEEBS WITH BESTEOT TO THE 

Joint Peopeety — Enhancement op 
Eeht. 

See Cases undee Co-shaebes— Suits by 

Co-SHASEBS WITH EEBPEOT TO THE 

Joint Peopbbty — Bent. 

TsroEB. 

See Bbnq-au'ReNt Act, 1869, S. 46. 

[i B. L. E., S. 2Sr., 7 : 10 W. B., 101 
16 W. R., 79 
2 W. B., Act X, 88 

i. Validity of tender.— 

Ael) S.38. — Tender of interest on mortgage-debt. — ■ 
Under a mortgage-deed taken to secure the repay- 
ment lyithin tliree years of a sum of K.16,000 ad- 
vtiiiced by the piamtiff, with interest at 15 per cent, 
ironi the 2ud July 1874, the date of the mortgage, 
it was stipulated that interest should he paid every 
six months, hut that if a year’s interest should be 
uiipaid, then the whole amount due for principal and 
infcorcat slionUl become payable at once j and also 
that tile mortgagor might, after payment of iutei-est, 
pay towards satisfaction of the principal any sum 
not less tliau iil,000. Tlie first year’s interest was 
allowed to get into arrear, hut in September 1875 the 
uefemhiufc went to the plaintiff with E19,000, a 
gri'ivter sum than was due for principal and interest, 
ami told him to repay himself from that sum. The 


TEWDEB, — Liability of tender— 
offer w'as refused, and the plaintiff therenpon 
brought a suit on the 9tb July 1877 for B16,000, 
with interest from the date of the mortgage to the 
date of the suit and subsequent interest. Held that 
the tender made by the defendant, although not valid 
according to English law, ivas valid under section 
38 of the Contract Act. Ter WiiSON, Ji— Section 
38 of the Contract Act substantially requires that 
there shonld be a genuine and unconditional offer, 
in ease of payment, to pay unconditionally at a pro- 
per place, made by a person in a position to pay, 
Eanye Laix Khan v. Khetteemonet Dossee 

[5 a L. R., 105 

2 , — Unconditional ten- 

der. — CoMs . — In a suit to recover 3fl, 323-15-6, tbe 
balance of tbe price of goods sold, on which an ac- 
count had been come to between the parties, it ap- 
peared that the defendant had tendered heforejsuit 
a sum of fil, 043-5, stating in the letter of tender 
that the sum so tendered was the only sum due. At 
the trial, the plaintiff obtained a decree for the full 
amount claimed by him. Held, both in the Court 
below and on appeal, that the tender was bad, ami 
therefore the plaintiffs were entitled to their costs. 
Held per Kennedy, J., that the tender was had, 
being a tender of part of an entire debt. Held per 
Gaeth, C, *7. (Maskby, J., comuiiTing), that the 
tender was also bad, as the plaintiffs could not have 
accepted the sum tendered without giving up the re- 
mainder of their claim. Chundee Caunt Mookeb- 
jee V, Jodoonath Khan 

[I. L. B„ 8 Calc., 468 *. 1 O. I*. B., 470 

3 , -Agent . — Cheque m 

payment of debt for rent. — for rent. — Costs . — 
The landlord of a house through his agent sent in 
rent-bills to his lessee. The lessee gave the agent a 
cheque payable to her attorney for the amount de- 
manded. The attorney realised the amount of the 
cheque and gave the money to the agent, %vho ten- 
dei'ed it to the landlord’s attorney, who refused to 
accept, and the money was returned to the lessee’s 
attorney. Held, in a suit for the rent, that, undei’ 
the circumstances, the tender amounted to payment. 
Held, further, that although, as a general rule, the 
amount of a tender not accepted ought to be paid 
into Court in order to entitle the defendant to costs, 
yet that, as the tendei’ in this case amounted to pay- 
ment, the defendant was entitled to have the suit dis- 
missed with costs. Boiyb Chund Sing- v. Mou- 
XAED . . . . I. L. B., 4 Gale., 672 

TENURE CREATED ITOTEB COURT 
OP WARDS, 

See BbngaIi Act IV ou 1870. 

[15 B, L, B., 343 

TBRBITOEIAL JURISDIGTIOH, BP- 
PEOT OP OESSIOH OM~ 

See Cession on Bhitish Tebbitqey in 
India . . I. L. B., 1 Bom., 367 

[10 Bom., 37' 
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•TBEBITOEIAi LAW OF BBITISH 
: ITOIA. 

J^atnre of ierritorial law. — BaffUsh 

(mo . — The toiTitorhii la^v of British India is a modi- 
fied form of English lav/. Secbetaey ob Stats v. 
ABMINISTBATOE. GeHERAI/ oe Bengae 

[IB. L. R., O. C., 87 

TEBEITOEY, TRAHSFBE OF— 

_ — jjlsfrici of Katiara. — IS mid 17 Viet., 

€. 95 ; 21 and 22 Viet., e, 106. — Councils Act, 24 and 
25 Viet., c. €7. — The power ‘given by 16 and 17 
Victoria, Clip. 95, to alter the distribution of terri- 
tories among the presidencies, was vested by 21 and 22 
Victoria, Cap. 106, in the Secretary of State for India, 
by whose order of 28th of Eebmary 1862 North 
Canara was annexed, the new arrangement of terri- 
tory to take effect from such date as the Governor 
General of India in Council should by proclamation 
appoint for the purposes of the Councils Act, 
3S61, which Act has reference solely to the constitu- 
. tion and functions of the Legislative Councils, and 
does not purport to affect in any way the exercise of 
the general powers of Government, or the administra- 
tion of Justice, and the Jurisdiction and authority of 
the Courts of Justice, the annexation for those pur- 
poses being made by the Secretary of State, and not 
being qualified or controlled by the proviso in section 
.47 of 24 and 25 Victoria clause 67, which cannot he 
construed as a substantive enactment, or as qualify- 
ing or restraining the pow’er vested in the Secretary 
of State. Reg. «. Vvankatsvami 

[2 Bom., 112 : 2iid Ed., 106 

TESTATOR. 

Acknowledgment of signature 

toy— 

See Wile — Execetiok. 

[1. L. R., 1 Bom., 547 

« — > — ■ — Application for probate of will 
of Hindu. 

See Probate— Opposition to and Re- 
vocation or Grant. 

[I. L. E., 2 Calc., 208 

. . — — Debts of Hindu. 

See Vendor and Purchaser — Notice. 

[I. L. R,, 4 Calc,, 897 

Power of— 

See Cases under Hindu LAtv— Wim, — 
Power or Disposition. 

[I. L. R., 1 Bom.,5ei 
See Mahombdan Law — Win. 

> [I. L. B., 2 Oale., 184 

THAKBUST AWARD. 

See Act XIII or 1848. 

[2 B. L. R., P. C., Ill : 12 W, B., P. C., 6 

THEFT. 

See Partnership Property. 

[13 B. L. R., 307, 308, note ; 310, note 

Y , ■ 


THEFT — continued, 

— committed out of British ter* 

ritory. 

See Jurisdiction or Ceiminad Court— 
OrrEi-rcES comihitted onev party in 
one District , I, D. B., 1 Mad., 171 

^ 1 . Penal Code, s. SlQ,~I)efini- 

tion of theft.~A% to what constitutes theft as dolined 
in the Penal Code. Queen v. Madaeke 

[3 W. B., Or., 2 

2. — — — Moninff profeHi! and 

severing it. — The moving liy the same jict which ef- 
fects the severance may constitute a theft. Anony- 
MOua •. . . . 5 Mad., Ap., 36 

3, diemoval of property 

against toisJi of ostensible purchaser thereof. — Af- 
parent title or colour of right to fropevig. — To con- 
stitute theft it is sufficient if property is removed 
against his wish, from the custody of a person who 
has an apparent title, or eve'n a colour of right, to 
such property. Cape v. Scott, L, B., 2 Q. S., 269, 
followed, Quben-Ekprbss v. Gangaeam Sahteam 

[I. D. R., 8 Bom., 135 

4, Giving up rigid of 

possession in property by owner. — A conviction for 
theft under the Penal Code is illegal if the owner 
has given up all property in and all possession of 
the subject of the alleged 4heffc. Anonymous 

[4 Mad., Ap., SO 

5. MaMng away with pro- 

perty laiofully possessed.—Thc making away with 
property of which a person has been put in lawful 
possession by supei’ior authority ' is not theft, but 
criminal breach of tinst. Queen v, Bhabut Chun- 
DER . . . . . 1 W. R., Or., 2 

0, JTneaiplained possession 

of rice. — Meaning of corpus delicti. — Where a prison- 
er was found in possession of rice not thrashed hi the 
usual way, and having no paddy'laud of his own, he 
failed to account satisfactorily for hi.s possession of 
the rice, — Seld, he could not be convicted of theft 
without more evidence. The meaning of fee term 
“ corpus delicti ’’ explained. Anonymous 

[7 Mad., Ap., 19 

7. Dishonest talcing, Omis- ■ 

sion of allegation of . — The prisoner was convicted of 
theft on his own confession. The charge to which 
the prisoner pleaded did not allege the taking out of 
the possession of some person dishonestly, and there 
was no evidence of such taking. Meld that the con- 
viction was had. Anonymous . 5 Mad., Ap., 37 

3 , Abetment of theft.— Re- 

ceiving stolen property. — Joint undivided Mindii 
family. — A Hindu, intending to separate himself 
from his family, emigrated to Demerara as a coolie. 
After an absence of thirty years he returned to his 
family, bringing with him money and other moveable 
property which he had acquired in Demerara by 
manual labour as a coolie. On his return to his 
family he lived in commeusality with it, but he did 

9 ]? 2 . 
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THSFI?. — Penal Code, B,W[8~conHnued. 
iiOt sueh prupui-ty as joint family property but 
as Ills uwu proptsrty. Seld that such property ■a^as 
iiis K-9e property, and his brother was not a joint 
owner of it, and could properly be convicted of theft, 
in respect of it. It is irregular to convict and 
])unisl‘ a perscui for abetment of theft, and at the 
Siirut time to convict anti punish him for receiving 
tlie stolen pronerty. Esepeess », Sita Ram Rai 
.[I.X.R.,3 AU.,181 

' 9 ^ — Mahornedmi married 

v'tmiaii. — Eufilmid. cind toife.—TaJdng ^property of 
Mahomedan married woman may be 
♦ um-ieled of theft, or abetment of theft, in respect 
ui' the prope-rty of her husbaild. ilEa. «. Khai’ABAI 
[6 Bom., Cr., 9 

10. Emlu woman remomng 

sii'uUianfrom possession of her htishand.—A Hindu 
n Oman who removes from the possession of her hns- 
band, and without his consent, her palla or stridhan, 
cannot be eomneted df theft, nor can any person 
who joins her in removing it he convicted of that 
offence. Rt’Cr. v. 2f ASHA KAiYAif . S Bom., Cr., 11 

11 . ^ ;Bemoval of family 

jewels by wife and yersons coming to commit adultery 
with /ier,— Twojpersons were committed for trial, the 
first prisoner for adultery, enticing away a manned 
woman, .and theft, and the second prisoner for abet- 
ment of the enticing away and theft. The first 
prisoner was acquitted of the charges of adultery 
and enticing, away. The case for the prosecution 
w'as that the prosecutor’s ivife left her husband’s 
house in company with tlie fii'st prisoner, and that 
previous to her departure she, hy means of false 
hoys supplied to her hy the second prisoner, opened 
the room whei-e the family jewels and money were 
hept and removed them. The jewels were deposited 
with the second prisoner for safe custodyi Part of 
the money was handed to the first prisoner. Eeld 
that, notwithstanding the acquittal, the prisoners 
were not entitled to be discharged without trial on 
the charge of theft. Akonxmous 

[6 Mad., Ap., 28 

— : — w_ailds. 114. — Forcibly 

carrying off crop. — Want of consent of owner . — 
Where a Court finds that parties came with a nmn- 
])er of armed men, and canned off a crop, the finding 
* amounts to that of a forcible canying off without 
the consent of the owner. Even if they took no 
part in the actual taking, they must, with reference 
to section 114, Penal Code, be considered guilty of 
the sulistfintive offence under section 378. QueeSt 
8tub Chphbee MtruBiE . SW. R., Or., 59 

13 . ^ Person acting under 

ill-founded claim of right. — A person acting under a 
claim of right (however ill-founded such claim may 
he) is not guilty of theft by asserting it. QuEEif ®. 
Ram CatJEX Simgh . . 7 W. B., Cr., 57 - 

14. — Assertion of right by 

accused. — Etfeiice to charge of theft.— -k bare asser- 
tion hy an accusdd charged with committing theft 
of a proprietary right in the alleged stolen property 


THBPT.— Penal Code, b. 378 — contimisU. 
is no reason for a Magistrate to refuse to entertain a 
charge of theft, Queek «. Kawchaean Misses 
[7 -B. li. E., Ap., 55 

S. C. EtrifN-oo Singh v. Kam Chtten Misses 

[le W. E., Or., 18 

Set Khemeb Nath Dhtt u. Indeo Jaeia 

[18 W. E., Cr., 78 

Htjeis Chttkbba Das v. Bolai Atibhicaeee 

[16W.E.,75 

15 . Plunder of or ops.— 

Assertion of right to crops. — The mere assertion of a 
fair chaira of property or right, or the mere existence 
of a doubt as to right, is not sufficient to justify an 
acquittal in a case of plunder of crops. The claim 
to the property must he proved by evidence to be 
fair and good. Nassib Chowbex v. Nannoo Chow- 
BHEY . . . . 15 W. E., Cr., 47 

16. ; and s. 442. — Boat.. 

Moveable property, — A boat may be the subject 
of theft. Although, under section 442 of the 
Penal Code, it is for certain purposes classed wdth 
houses, it does not cease t‘o be moveable property 
under section 878. Qtjebn v. Mehab Dowaiia 

[16 W. R., Cr., 68 

17 . — Intention to convert to 

Ms own use, Want^f, — temporary wse.— •When an 
accused charged with murder was alleged to have 
taken a boat from a place where it had been secured 
by its owner, and after proceeding some distance in 
it had ahatidoned it, and when he was charged ■with 
the theft of the boat,— ATeW that the charge was un- 
sustainable, inasmuch as it was evidently not his in- 
tention to convert it to his own use, and make it per- 
manently his own property, hut merely to make use 
of it for the purpose of aiding him in escaping. 
Abu Shikbae d. Queen- Embbess 

[I. L. R., 11 Oaic., 635 

18. — • — ; —Property removed with 

criminal intent hit with consent of owner.- — A, 
sought the aid of B, with the intention of commit- 
ting a theft of the property of B.\s master. B. -with 
the .knowledge and consent of his master, and f or 
the purpose of procuring A.’s punishment, aided A. 
in carrying out his object. On the prosecution of ri. 
for theft, — Eeld that as the property removed was so 
taken with the knowledge of the owner, the offence 

' of theft had not been committed, Embeess 'i>. Teox- 
KTKHONATH ChOWDHEY 

[I. L. R., 4 Gale., 866 : 3 C. Ii. E., 625 

19. — Possession of wood by 

forest inspector. — Bemoval of wood without payment 
of fees. — Possession of Wood by a forest inspector, who 
is a servant. of Government, is possession of the Gov- 
ernment itself j and a dishonest removal of it,. with- 
out payment of the necessary fees, from his posses- 
sion, albeit with his actual consent, constitutes theft 
within the meaning of section 378 of the Penal 
Code, if that consent was un!iuthori.sed or fraudulent. 
Reg. V. Hanmanta , . . I. L. E., 1 Bom., 610 
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30. and s. OS*-- Valueless 

■produce. — Property almost «ateeZess.— Convictioa 
auil sonteucfi by a Magistrate reversed, as the act of 
vvhich tlio accused was coindcted — taking pods {almost 
valueless) from a tree standing upon Government 
waste ground— came wishin the meaning of section 
S3 of tliO Penal Code, and did not therefore amount 
to theft. Eeo. V. Kasxa bin Eavji . 

[5 Bom., Cr,, 35 

21. : Betaininff posses.sion of 

•nets of poachers. — The prisoner, acting hondjide in 
the iliterests of his employers, and linding a party 
of fishermen poaclung on his master’s fisheries, took 
charge of the nets, and retained possession of them, 
pending the orders of his employers. Held that the 
prisoner was not guilty of theft. (Itteen- v. Nobik 
Chukdeb Holbae , . 6W. R., Cr., 79 

22. Taking fish in navi- 

ggble Hrer.—The taking fish in that portion of a navi- 
gable river over which a right of julkur exists in 
another person does not fall within section 378 of 
the • Penal Code. Heei Moti Moddock «. Deko- ] 
NATH Maeo . . .19 W. R., Ci*., 47 

Bhitshn Pa&hi V. Denonath Banebjeb 

[20 W. R., Cr., 15 

23. ' Taking fish from 

o?*ec^.~The wrongful taking of fish from a creek 
is not theft. Queen o. Uevu Pothadh 

[I. L. E., 5 Mad., 390 

24 ^ g. .Possession . — 

Pish in an enclosed, tank . — Where the accused were 
found fishing without permission in an enclosed tank 
belonging to the municipality of the town of Sirsi, 
it was held that they could be convicted’ of theft, as 
the tank from which the fish were taken was ap- 
parently an enclosed tank, and the fish were, there- 
. fore, restrained of their natural liberty, and liable 
to he taken at any time according to the jfieasure of 
the owner, and were, therefore, subjects of theft. 
Phusiin Parui v. Benonath Banerjee, 20 W.R.,Cr,, 
la ; and Qaeew v. Bevu Pothadu, 1, L. M., 3 Mad,, 
890, distingmshed. Queen- Empeess a. Adam 
VABAB Shaik Pabib . I. L. R., 10 Bom,, 198 

25. ^ Illegal .seizure and 

impounding of cattle,— -Vac illegal seizure and im- 
pounding of cattle is not theft within the meaning 
of the Penal Code, even if effected with the mali- 
cious intent of subjecting the ownei’s to additional 
expense, inconvenience, and annoyance, Ababhun 
Munbul V. Mvan Khan Takabgebb 

[24 W. R., Cr., 7 

26. ^ — Pern oval of salt na- 

turalli! farmed . — Bam. Salt Acts, XXVil of 1S37 
and XXXI ofISnO. — Dishonest removal of salt natur- 
ally formed in a crock which was mider the supervi- 
sion of an-ofllcer belonging to the Customs Department 
constitutes theft, the salt having been legally appro- 
priated by such otficer. Per Baybby and Wssy, JJ . — 
But removal for one’s own use from a creek of such’ 
salt not legally appropriated constitutes no offence 
imder the Penal Code or the Salt Acts, though the 


I THBl'T.— Ipenal Code, s. Q78—eonHiUieil 
salt becomes liable to detention. Reg-.' c. TdAEKANG 
Bhaysans . 10 Bom., 74 . 

27. ^ — Taking salffrom swuiup 

surrounded hg ■poliee.-~Pos.st.ssion. — A swamp, the 
pi-operty of Government, having been snn’.:)n!ul(‘,d 
with police guards by Government to prevent siili, 
being removed, — Held that the taking against the 

of Government, and with the intention of ol)- 
taining an unlawful gain, of salt which laul bi'en 
spontaneously produced on the swamp, was theft. 
Queen v, Tamma Ghantaya 

[I. L. E., 4 Mad., 228 

28. aiidB,204.— -S'eereh'»i5’ ; 

doctment prodneed before arbitrator. —Intention , — 
Pemofeness of object.— 'Where the plaintiff in a suit 
referred to arbitration by consent, with a view tf) 
prevent a witness from referring to an endorsement 
on a bond (which tended to show that defendant bad 
paid more than it was alleged had been paid by him) ' 
snatched up the bond which was lying beside the 
arbitrator, ran anaiy, 'and refused to produce it, — 
Held that the offence committed was not theft, but 
secreting a document under section 204 of the 
Penal Code. Sobeamania Ghanabati «. Queen 

[I. Ii. B., 3 Mad., 261 

29. — S. 380. — Thef t in a build- 

ing. —Pequisites for offiencs. — All that is ueees.sary 
in order to constitute the offence of theft in a build- 
ing, is that the property should be under the protec- 
tion of the building : it is not necessary to show 
unlawful entrance into the building. Queen v. 
IsHBEB Peeshad . .24 W . R., Or., 49 

30. and s. 409 .— Cob- 

stables talcing property from home under their charge. 
—Theft by constables of property from the house 
they were employed to guard is punishable under 
section 380, and not section 409, Penal Code. Queen 
i). ■ Boidnath Singh . . 3 W. B., Cr., 29 

31^ 381.— T’Ae/’f by 

servant. — Hired boatman. — A hired boatman does 
not come within the definition of a clerk or servant 
under section 381 of the Penal Code. Theft by 
such a person on board a Ijoat comes under section 
380. Queen v. Bawoob Manotee 

[8 W. R., Cr., 32 

32. 33. 381, 4:09, —Stealing 

money in accused's charge. — Criminal breach of trust. 
— The prisoners were charged with having stolen a. 
sum of money shut up in a box and placed in tbo 
police ti'easury buildings, Over which they, as bur- 
kundauzes, were placed on guard. Held that the 
charge should have been made under section 381 of 
the Penal Code (theft by servant in possession of 
property), and not under section 409 (criminal 
breach of trust by public servant). Queen v. JuG- 
gpenath Singh . , ,2 W. E., Cr., 65 

THEKADAE. 

1 , _l_— Meaning of term.— The term 

“thekadar” is properly applicable to hereditary culti- 
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THSFT.—Fenal Code, s. BlS—cotiimued. i 
not tnat such property as joint family property but | 
as bis owii property. that each property was | 

his sole property, aail his brother was not a joint 
owner of it. and could properly be convicted of theft, 
in respect of it. It is irregular to convict and 
jminsh*a person for abetment of theft, and at the 
same time "to convict and punish him for receiving 
lire stolen property. EMPKESS ». SlTA Eam Rai 
.CI.L.R .,8 AIZ.,181 

' 9 ^ — — Mahomeian married 

woiiian. — Bushanil mid my'e,-~Tuhing property of 
ki'shand , — A ‘Mahomedan married woman may be 
convicted of theft, or abetment af theft, in respect 
of tho in'oporty of her husbadd. Keg. v. Khatabai 
[6 Bom., Cr., 9 

10 , Mindutooman removing 

sti'idkm from possession of Mr Imsland.—A Hindu 
woman who removes from the possession of her hus- 
hand, and without his consent, her palla or stridhan, 
cannot be convicted <Jf theft, nor can any person 
who joins her in removing it be convicted of that 
olfenee. Eeg. ®. Natha KAiVAir . 8 Bom., Cr., 11 

11 . —4 — ; Removal of family 

jewels by wife and persons coming to commit adultery 
•with Aer.—Two.persons were committed for trial, the 
first prisoner for adultery, enticing away a married 
woman, and theft, and the second prisoner for abet- 
ment of the enticing away and theft. The first 
prisoner was acc£nitted of the charges of adultery 
and enticing ; away. The case for the prosecution 
was that the prosecutor’s wife left her husband’s 
house in company with tile first prisoner, and that 
previous to her departure she, by meatrs of false 
keys supplied to her by the second prisoner, opened 
the room where the fanaily jewels and money were 
kept and removed them. The jesvels were deposited 
with the second prisoner for safe custody. Fart of 
the money was handed to the first prisoner. Held 
that, notwithstanding the acquittal, the prisoners 
were not entitled to be discharged without trial on 
the charge of theft. Anonxmoxts 

[6 Mad., Ap., 23 

12 , — ands. 'UA.—Forcibly 

carrying off crop, — Want of consent of owner . — 
Where a Coiu't finds tliat par-ties came with a num- 

, her of armed men, and carried off a crop, the finding 
amounts to that of a forcible carrying off without 
the consent of the owner. Even if they took no 
part in the actual taking, they must, with reference 
to section 114, Penal Code, be considered guilty of 
the sulwtantive offence under section 378, Queen 
V. SIIIB CiTONDEE Mtjnele . 8 W. E.,' Cr., 59 

13. person aeiing under 

ill-founded claim of right . — A person acting under a 
chum of right (however ill-founded such claim may 
he) is not guilty of theft by asserting it. Queen ». 
IvAAt CauHK fcsiKQH . . 7 'W. B., Cl*., 57 

14-. Assertion of right hy 

accused. — Defence to charge of theft , — A bm-e asser- 
tion by an accused charged with committing theft 
of a proprietary right in the alleged stolen property 


THEFT.—Benal Code, s, QlQ~~contimted. 
is no reason for a Magistrate to refuse to entertain a 
charge of theft. Queen v. Kamohaean Missek 
[7 ®. Ii. E., Ap., 55 

S. C, Euknoo Singh n. Kaei Chusn Missue 

Lie W. E,, Cr.,18 

<S'efe Kheiteb Nath Butt v. Indbo Jaeia 

[16 W. E., Cr., 7S 

Hums Chunpea Das v. Boeai Auuhioaeee 

[ieW.B„75 

15 , — Plunder of crops . — 

Assertion of right to crops.— -'Hiho mere assertion of a 
fair claim of property or right, or the mere existence 
of a doubt as to right, is not sufficient to justify an 
acquittal in a ease of plunder of crops. The claim 
to the property must be -proved by evidence to be 
fair and good. Nassib Chowdex a. Nahnoo Chow- 
BHEX .... 15 W. E., Or., 47 

10 , ^ and s. 442.--JS’oa!;.. 

Moveable property. — ^ boat may be the subject 
of theft. Although, under section 443 of the 
Penal Code, it is for certain purposes classed wdth 
houses, it does not cease to be moveable property 
under section 378. Queen ®. Mesab Dowalia 

[16 W. E., Cr., 63 

17. Intention to convert to 

his oivn use, Waniwf. — temporary use.— Wlmi mx 
accused charged with murder was alleged to have 
taken a boat from a idace where it had been secured 
by its owner, and after proceeding some distance in 
it had abandoned it, and when he was charged with 
the theft of the boat,— Heh?. that the charge wasun- 
sustain-able, inasmuch as it was evidently not his in- 
tention to convert it to his own use, and make it per- 
manently his own property, but merely to make use 
of it for- the purpose or aiding Min in escaping. 
Adu Shikdab V. Queen- Emebess 

[I. L. E., 11 Calc., 635 

18. —• >— -r —Property removed with 

criminal intent but with consent of o-wner.^ — A. 
sought the aid of JB. with the intention of commit- 
ting a theft of the property of B.^s muster. £. with, 

I the .knowledge and consent of his master, and for 
the purpose of procuring A.'s puuislunont, aided A. 
in carrying ont his object. On the prosecution of A. 
for theft, — Held that as the property removed was so 
taken with the knowledge of the owner, the offence 
of theft had not been committed. Embeess a. Teox- 
eukhonath Chowuhex 

[I. li. E., 4 Gale., 366 : 3 G. I*. E., 525 

19. Possession of wood hy 

forest inspector, — Removal of wood tvlthout payment 
of fees. — Possession of wood hy a forest inspector, wiio 
is a servaut.of Government, i.s possession of tho Gov- 
ernment itself; and a dishonest removal of it,, with- 
out payment of the necessary fees, from Ins possefi- 
sion, albeit witli his actual consoiit, constitutes theft 
within the meaning of section 378 of the Penal 
Code, if that consent was nuiiutborisud or iVandulcnt 
Beg. V. Hanjianta . I. L. B., 1 Bom., 610 



( 599(> ) 


( 8f)95 ) DIGEST OF CASKS. 


imSFO?.— Penal Code, s. mQ~continuei. 

20, and s. 95* — Valueless 

produce. — Froperitt almost mlueless. — Convictiou 
and sijntcnco by a Magistrate reversed, as tbe act of 
whiclithe accused was convicted — taking pods {almost 
valueless) from a tree standing upon Government 
waste groumU-Cfane witliiu the meaning of section 
95 of the Penal Code, and did not therefore amount 
to theft. llE0. V. Easya BIN Ratji . 

[5 Bom., Or., 35 

21. — detaining possession of 

nets of poaeheTs.~~Th(i prisoner, acting bona fide in 
the interests of his employers, and iinding a party 
of fishermen poaching on his master’s fisheries, took 
charge of the nets, and retained possession of them, 
pending the orders of his employers. Held that the 
prisoner was not guilty of theft. Queen- w. Nobin 
Chundeb. Holdab . . 6 W. R., Gr., 79 

23. Taking fish in navi- 

gable river. — The taking fish in that portion of a navi- 
gable river over which a right of Julknr exists in 
another persoir does not fall within section 378 of 
the Penal Code. Hxjei Mon Modbock v. Deno- 
NATH Maio . . . 19 W. E., Cr., 47 

■ Bhusun PaSui «. Denokath Banbujee 

[20 w. B., Cr., 15 

23. Taking fish from 

oree^?,— The wrongful taking of fish from a creek 
is not theft. Queen v. Hevu Pothadu 

* [I. L. E., 5 Mad., 390 

24. S. 379.— Fossession . — 

FM in m enclosed tank , — Where the accused were 
found fishing without permission in an enclosed tank 
belonging to the municipality of the town of Sirsi, 
it was held that they could he convicted of theft, as 
the tank from which the fish were taken was ap- 
parently an enclosed tank, and the fish were, there- 

. fore, restrained of their natural liberty, and liable 
to he taken at any time according to the pleasure of 
the owner, and were, therefore, subjects of theft. 
JBhusunFarui v. JDenonath Barierjeet 20 W.R.,Cr,, 
15 s and Queen v. Revu Fothadu, 1. L. 12., 5 Mad., 
BdO, distinguished. Queen- Empbbss v. Adam 
VADAD Shaik Paeid . I. Ii. E., 10 Bom., 193 

25. Illegal seizure and 

impounding of cattle.— Tixe illegal seizure and im- 
pounding of cattle is not theft within the meaning 
of the Penal Code, even if effected with the mali- 
cious intent of subjecting the owners to additional 
expense, inconvenience, and annoyance. Abadhun ! 

■ Munduu n. MyaN'Khan Takadgeee 

[24 W. E., Cr., 7 

26. — ^ Removal of salt na- 

tvraUv formed. — Bom,. Salt Acts, XXV II of 1237 
and XXXI of 1850.— Dishonest removal of salt natur- 
ally formed in a creek which was under the supervi- 
sion of an officer belonging to the Customs Department 
constitutes theft, the salt having been legally appro- 
priated by such officer. Per BAruBV and West, JJ . — 
But removal for one’s own use from a creek of such' 
salt not legally appropriated constitotes no offence 
under the Penal Code or the Salt Acts, though the 


'2?HEFT'.—5*enai Code, s. B78—eoni!nue(l 
salt becomes liable to detention. Eeg,' v . Maks.ang 
Bhatsang . . _ . . . iO Bom., 74 

27. — — — — . Taking saltfrom swamp 

surrounded, hg polite. — Fossession. — A swamp, the 
property of Govennnent, having been surrounded 
with police guards by Government to prevent salt 
being removed,— that the taking against tlie 
will of Government, and with the intention of ob- 
taining an unlawful gain, of salt which had been 
spontaneously produced on the swamp, was tlieft- 
QuEEN V. T AMMA GhANTATA 

[1. L. R., 4 Mad., 228 

28. ^ and S. 904;.~Sec.^eiiiig 

document produced before arbitrator. — Intention . — 
Semot'eness of object,— Where tbe plaintiff in a suit 
referred to arbitration hy consent, with a view to 
prevent a witness from referring to an endorsement 
on a bond (which tended to show that defendant hail 
paid moi’e than it was alleged had been paid by him) 
snatched up the bond which was lying beside the 
arbitrator, ran away, 'and refused to produce it, ^ — 
Held that the offence committed was not theft, hut 
secreting a document under section 204 of the 
Penal Code. Subeamania Ghana dati i>. Queen 

[I. Ii. R., 3 Mad., 261 

29. s. SSO. — Theft in a build- 

ing. — Requisites for offence. — All that is necessaiy 
in order to constitute the offence of theft in a build- 
ing, is that the property should be under the protec- 
tion of the building ; it is not necessary to show 
unlawful entrance into the building. Queen w. 
Isheee Peeshad . . 24 W. B., Or., 49 

30. and s. 409.— -Cow- 

stahles taking property from house tinder their charge, 
—Theft hy constables of property from the hoiise 
they were employed to guard is punishable under 
section 380, and not section 409, Penal Code. Queen 
«. • Boidnath Singh . . 3 W. R., Cr., 29 

31 . S, 3B1.— Theft by 

servant. — Hired boatman. — A hired boatman does 
not come within tbe definition of a clei'k or servant 
under section 381 of the Penal Code. Theft by 

. such a person on board a boat comes under section 
380. Queen v. Bawood Manjeb 

[8 W. R., Cr., 33 

32. — — ^ as. 381, 4i09.— Stealing 

money in accused’s charge. — Criminal breach of trust. 
—The prisoners were charged with having stolen a 
sum of money shut up in a box and placed in the 
police treasury buildings, over which they, as bur- 
kundauzes, were placed on guard. Held that the 
charge should have been made under section 381 of 
the Penal Code (theft by servant in possession of 
property), and not under section 409 (criminal 
breach of trust hy public servant). Queen «. JuG- 
GUENATH Singh . . , 2 W. E,, Or,, 56 

THBKADAE. 

1 , Meaning of term.— The term 

" thekadar ” is properly applicable to hereditary culti- 
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'THSE; AD AB, -Meaning of tevm—eoutmued. 
vators only when they have also a theha or lease of a 
share in, “or the whole of, the profits of an estate. 
BaI3- Na 2H MuifeiiE . . 2 M, W.J 411 

2, — — — Mode of creation of 

iheka'dar^s interest. — Bffeet of aeeepiing theka. — A 
thehadar is ordinarily a person who holds a theha or 
lease of the whole of a zemindaris interest .in a 
village. There is nothing in the law which renders 
a wi'iting necessary to the creation of such an inter- 
est. It is not to be inferred from the mere ch’cnm- 
stanco that persons accepted a theta that they fore- 
went their existmg right. LeeiiA Dotb «. Bhttg!- 
ViVm 

TICKET, EEPTTSAD TO PRODDCB— 

See RaiIiWA-e Aot, 1871, S. 2. 

[I.l..B.,lBom„25 

See Eaiewax Act, 1879, ss. 17, 31. 

[I. L. B., 1 CalG., 102 

TIMBER, EIGHT TO— 

See CcsTOM— E videhcb oe Cttstom. 

[9 W. B„ 07 

TIME POE APPEABAHOE OP DE- 
PBHDAHT, EXTENSION OP— 

See Negotiabis Instbttmbnxs, Semmabs 
Pbooeduee on — 

n. Ind.'Jur., H. S., 395 
3 B. D. B., O. C., 83 
See Peactice— C iYiB Cases— Leave to 
Sue oe Deeenb. 

[1. L. B., 8 Calc., 689 

TIME BAEGAIEf. 

See Evidence— Paboi. Evidence— Vaev- 

ING OB CONTEADIOTIHG WbITTEN IN- 

6TBUMENTS . I. L. R., 9 Calo., 791 

TITLE. 

Col. 

1. Evidence and Peooe oe Titee . 6000 

(a) Gekebaiix . . . . 6000 

• (5) Long Possession . . . 6005 

2. Misoeddanbotjs Cases . . . 6007 

See Chub Lands , 3 B. L. B., P, C., 4 
£17 W. E., 73 
See Cases iindeb Ciaims to Attached 
Peoteety, 

See Cases dndee Onus Peobandi— 
Possession and Peooe ob Titus. 

See PAETITION — JusiSDICTION oi« Civil 
COHB® IN Shits eestecting Paeti- 
TiON , 8 B. L. E., Ap., 73, note 
See Cases tjndee Possession — Evidence 
ON Titie. 

See Cases insDEE Possession — Suits eoe 
Possession— Pbooe oe Paeticudab 
Titib. 


TlTli^—contimied. 

See Cases undes Resistance ob Ob- 

BTEUCTIOH TO EXECUTION OE BeCEEB. 

Acknowledgment of— 

See Cases unde| Limitation Act, 1877, 
, S. 19 (1871, AET. 148) — ACKNO'.VXBDa- 
MBNT OE otheb Rights. 

Breach of eovefiant for — 

See Damages— Suits bob Damages— 
Bbbach oe Conteaot. 

• [I. L. E., 2 Bom., 273 

Decision of Betrenue Court as to — 

See Cases undeb Res Judicata — Com- 
DETENT COUBT — REVENUE COUBTS, 

Declaration of. Suit for- 
esee Deciaeatobx Decebb, Suit bob— 
Deolaeation oe Tithe, 

See Cases undeb Onus Pbobandi— De- 
chaeation oe Tithe. 

Possession— Suits eob Possession 
— Pbooe oe Paeiouhae Tithe. 

[I. L. E., 3 Calc., 224 
I. L. B., 4 Calc., 699 

Denial of— 

See Cases undeb Estopped— Landhoed 
AND Tenant, Deniad oe Tithe. 

See Cases undeb Landdoed and Tenant 
—Fobeeituee— Deniad oe Titde. 

— - Disclaimer of— 

See Admission— Admission in Status’* 
MENTS AND PdBADINGS. 

£15 B. L. B., 10 

Extinction of— 

See Cases undeb Limitation Act, 1877, 
S. 28. . ■ , 

See Redinquishment oe Tbnuee. 

[I. L. B., 1 Bom., 91, 208 

Investigation of— 

See CiviD Pboceduee Code, 1882, s. 286 
(1859, s. 214) . 3 B. L. B., A. 0., 413 

Motiee of— 

See Cases undeb Vbndoe and Puschasee 

— Notice. 

— Obstruction to— 

See Dechaeatoev Deceee, Suit Eoe— 
Suits conoebninq Documents. 

£1. L. B., 1 All, 688 

— Proof of— 

See Estopped— Estoeped bt Deeds and 
OTHEE Documents. 

[I. L. E„ 4 Calc., 397 
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I'ri’LiS.—FroOf of— 

See LAl'fOi.OBD AND Tenaot— Mibasdajjs. 

. [1, L. E., 3 Bom., 340 

Sec Cases c-ndee Possession— Evidence 
OP PossEs’srow. 

(See Case-s tTNDjjs POSSESSION— Evidence 
OP Title. 

See Sanad . I. B. E., 3 Bom., 840, 
[12 B. L. R., 120 

Question of— 

See Appeal— Noe'ijh-'West Pkovincbs 
Acts . . I. L. R., 1 All., 388 

See Cases under Bengal Rent Act, 1869, 
s. 103.. 

See Cebtipicate op Administeation— 
Pbooedube . 1. 1>. R., 3 Gale., 618 
[I. B. E., 6 Calc., 303 
See Insolvent Act, s. 26. 

[I. B. R., 3 Calc., 434 
See .Tubisdiction op Ceiminal Couet — 
Geneeal Jueisdiotion. 

[2 m W., 202 
See Jurisdiction op Revenue Couet — 
Bombat Regulations and Acts. 

[I. L. R., 1 Bom., 624 
See Peobatb— Opposition to and. Re- 
vocation OP Gbant. 

[I. B. B., 4 Calc., 1 
See Res Judicata— Coatpetent Court — 
General Cases. 

[I. B. R., 5 Calc., 832 
See Cases under Res Judicata — Com- 
petent Couet — Revenue Couets. 

See Cases under Res Judicata— C osr- 
petent Court— S aiALL Cause Court 
Cases. 

See Cases under Small Cause Court, 
Mopussil — Jurisdiction — Title, 
Questions op— 

See Cages under Small Cause Court, 
Presidency Towns — J urisdiction 

— Recovery op Immoveable Pro- 
perty. 

See Special Appeal— Small Cause Court 
Suits— Title, Question op — 

, [I. B. B., 2 Calc., 470 

Slander of— 

See Declaratory' Decree, Suit por— 
Declaration op Title, 

[I. B. B., 1 Mad., 65 

Warranty of— 

See Sale in Execution op Degree — 
Purchasers, Title op Generally. 

[4 Bom., A. a, 114 

6 Bom., A. O., 258 
12W.B.,41 
I. L. B„ 2 All., 108, 828 


T'lTBB. — W arranty of— eo nfiuued . 

See Sale in Execution op Decree- 
Setting Aside Saxe— Rights op Pur- 
chasers— Recovery op PuRcirASB- 
MONEY . ‘ I. li. B„ 2 Bom., 258 
See Oases under Y^endob and Pukcxi a gee. 

— — - By long possession. 

See Accretion — Re-pormation ai'ter 
Diluviation . I. B. E., 3 Calc,, 796 
See Bombay Regulation Y of 1827, a, 1. 

[1. B. B„, 1 Bom., 352 
See Cases under Possession— Evidence 
OP Title. 

on sale of goods. 

See Contract— Breach op Contract. 

[8 B. B. E., 581 

to land between bigb and low 

water marks. 

See Specipic Perpoem.ancb— Spesipio 
Pbepormance allowed. 

[9 B. B. B., 128 

1. EYIDENCE AND PROOF OP TITLE. 

(a) Generally. 

1 . Evidence of title. — Oral evi- 

dence. — Where the Principal Sadder Ameen, reversing 
tlie decision of the Munsif, dismissed a claim to the 
possession of certain land, on the ground that " mere 
oral evidence unsupported by any documentai’y evi- 
dence was not admissible to establish a man’s title 
to lauded pi’operty,” the High Court on appeal 
reversed Ms decision and held that oral evidence, if 
believed, may be as good for proving a man’s title as 
documentary evidence. Durban Pakeer v. Nobin- 
CHANDEA MazUMDAR 

[1 B. B. B., S. H., 16 ; 10 W. R., 217 

2. Doemteniar^ etsi- 

dence in India. — The presumption in favour of the 
genuineness of documents offered in evidence in India 
is very weak, but it must not be held that the presump- 
tion is in favour of forgery, and when a long series of 
documents is produced showing a reasonable origin 
of title nearly a century ago, a regular deduction of 
that title and a possession consistent with it, confirm- 
ed by the fact of such possession existing at the time 
of the commencement of the respondents’ title by- 
purchase in 1833, the evidence of e.vtrinsic impro- 
bability should be very strong indeed to counter- 
balance the weight of such testimony. Wise v. 
Bhoobun Moyee Debia 

[3 W. B., P. O., 5 : 10 Moore’s I. A.. 165 

3 ^ ; Pottah granted hy 

Collector. — A pottah of land in Calcutta granted by 
the Collector is not a muniment of title, but only evi- 
dence of a holding according to a local and fiscal 
regulation. Freeman v. Faiblie 

[1 Moore’s I. A., 305 

4z. — Forged documents. 

—If a party put in evidence in support of his titk, 
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IPlTZiE — eontimed. 

1. EVIDENCE AND PEOOf Of TITLE 

— continued. 

{a) (iss^hiss^—contmited. 

Evidence of \itle~conHtimd, 
dociiinpTits proved to be forged, biit the other evideoce 
adduced by him is not impeached, the Court, in re- 
jeeting the forged documents, will take the onun- 
peached evidence into consideration, and, if satisfied, 
adjudicate thereon. Sevvaji Vwaya Raghitsauha 
Valoji Keisinan Gom.AB ®. Chikha Navaka 
C nmr . . . 10 Moore’s I. A., 151 

g, — Suit for posses- 

siop,~'ln a suit to-ivcover possession of land which 
both the plaintiff and defendant ciaiined to have re.: 
chiimed from pnigle and to have possessed many 
yt'ars, and for which each claimed to have obtained a 
pufctah from Government, the mere fact that the land 
was incliuled in’ plaintiffs pottah was held to be in- 
sufiicient, without going into the facts to ascertain 
possession, to entitle him to a decree. GonAM IlBZA 
CiicnwnEV ». Chaekoo Meah Lvshkub 

[15 W. B., 45 

Possession. — Pre- 

* sumpif on.— The ordinary presumption that possession 
goes with the title would be of no avail in the pre- 
sence of clear evidence to the contrary; but where 
there is strong evidence of possession on one side 
opposed by evidence apparently strong also on the 
other side, the Privy Council held that in estimating 
tho Weight duo to the evidence on both sides, the pre- 
sumption might, under the circumstances of the case,- 
be regarded, and that with the aid of it there is 
stronger probability that the case of the side that had 
possession was true than that of the party out of pos- 
session, EuNJEET liAM PaNDAV V. GOBEHDHUK EaM 

Pandat . r . .20 W. B., P. C,, 25 

7 ^ — , — Po s sessio 11 .— 

Ziqiitation Act {XV of 1877), arts. 143, 144. — Ctoa- 
flieiinrj etddence of possession. — Presumption of 
title. — Where turn adverse parties are each trying to 
make out a possession of twelve years, and the evidence 
is conflicting and not conclusive oh either side,-— . 
Held that the presumption that possession goes with 
the title must prevail. Dhaum Singh v. Hub Pes- 
8itAD SiKGE . . . I. Ii. R., 13 Cale., 38 

8. — ■ Possessioiii Pre- 

sumption of. — Waste land$.~lii disputes' as to the 
right to the possession of jungle lands, it is only in 
cases where neither party has exercised any acts of 
ownership over the lands in question that the Court 
may resort to evidence of title, and presume that the 
party proved to have the title has also possession. 
Eam Eandhu V. Kirsv Ehao’ti; 

[5 C. Ii. R„ 481 

. ... — — —— — — Suit for possession. 

—Possession of title-deeds and receipts for rent.— 
In a case involving the alternative question of fact 
whether certain land belonged to E.or £?., neither the 
one nor the other of the' opposite party venturing to 
slate who his opponent was, and the testimony of 
the Avitnesses on this point being doubtful,— 
that A., who was in possession of the title-deeds and 


^ITJjm-eoniinued. 

1. EVIDENCE AND PROOF OF TITLE 
— continued, 

(a) GeneeaI/LY — conthnml. 

Evidence of title— -co??ie/zKe(^. 
of the receipts of I’cnt, ought to succeed, unless there 
was something on the record to countervail sncli 
strong evidence. Khoda Buksh Khan r. Choa 

[19 W. B., 162 

10. S^iit for declara- 

tion of title. — Onus prohandi. — Production of title- 
deeds . — The plaintiff sued for declaration of her title 
to property of w'hich the defendant was.in possession, 
hut of which she produced the title-deeds in favour 
of herself. Seld, the onus was on the defendant to 
disprove the plaintiff’s title, and the defendant was 
not allow'ed to raise certain fresh issues; hut tho 
plaintiff w’as, under the circumstances of the case, 
entitled to rely on the title given her by the produc- 
tion of the title-deeds In her favour, Swaenamaxi 
Raxtb «. Sbinibash KotaIi . 6 B. Xi. E., 144 

11. Possession: — Un- 

interrupted and undisputed possession . — Uninter- 
rupted and tindisputed possession for a long time 
constitutes sufficient primd facie evidence of title ; 
but if this possession is admitted to be under an 
adoption, it will avail nothing if the adoption fails, 
Haim PS Cspee Singh v. Gpnsheam Singh 

[5 W. R., P. CJ., 69 

12. Suit far posses- 

sion.— "Wh&VB, in a snit to recover possession of land, 
the plaintiff succeeded in proving that he had been 
in possession up to a recent date, and that he had 
been forcibly dispossessed by the defendant, th^ 
lower Appellate Court threw upon the defendant the 
burden of proving his title, and, . on his failing to do 
so, decreed the ease, ' Meld that this was a fair in- 
ference of title and of a right to be replaced in pos- 
session without going further into the title, — that is, 
to the mode of its acquisition. Tmeoospn Ghosh 
». Kaieas Naih Sidhanto Bhowmik Bhptoia- 
CHABJI . 3 B. L. R., A. C., 298 ; 12 W. B., 175 

13. — — — : — Proof of title.— 

Suit for possession , — In a suit to I’eeover possession, 
on the allegation that plaintiff had been illegiilly 
ousted, though holding under a lease from defendant, 
the latter urged that, though plaintiff had been allow- 
ed to hold the tenure as a tehsildar or collector of 
rents, he had nei'cr been the ijaradar or farmer in 
possession. The Judge found that the estate was 
really let out in ijara to the plaintiffs by the defend- 
ant, wlio had recovered rents and granted him re- 
ceipts on account of the ijara mehal. Meld t^fit this 
w'as a complete finding in favour of the plaintiff’s 
title, and that itw’as not necessary for him to sue for 
the pottah which had been w'rongfully denied him by 
defendant. Joheeeoopdebn Mahomed a. Daber 
Pershad Singh . . . . 13 W. R„ 21 

14 . — proof of title . — 

Pvidence of possession . — In a suit to establish title, 
evidence of plaintiff’s possession prior to' the sum- 
mary award under section 15, Act XIV of 3859, 
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. (c) CtejrEBAiiLX-— 

Evidence of title— eojjfiiwi'er?. 


TITLE — cordiniied. 

1. EVIDENCE AND PROOF OF TITLE 

— contimed. 

(a) GEKEEAr.LT“CO»i'i'»{ieo!. 

Evidence of title — eonUnued. 
untlor which he was dispossessed, may he good evidence 
oi‘ his title, and mnst be considered. Bulittbeb 
KA:?! BH-ca'TACKAEJEB V. Dooejo Dhvk Shikbau 
[ 7 W. il., 89 

15. — Possession.— ~-Mvi- 

dence Act, s'. HO.—Specifio Belief Aei, 1877, s. 9 . — 
In a snit for j)Ossession, where the plaintiff proved 
that he had been in possession of the lands in dis- 
pute, and that he had been ousted by the defendants, 
who were unable to give any proof of their right so to 
oust him, or of a superior title, — Held (Pbinsep, J,, 
dissentienie) that the prior possession of the plain- 
tiff was primd facie evidence of title, and that he 
was entitled to a decree. Per Peinsep, J. — Proof 
of prior possession and of illegal dispossession are in 
themselves no evidence of title, e-vcept in a posseasoiy 
suit under the Specific Relief Act (I of 1877). Sec- 
tion 110 of the Evidence Act applies only to actual 
and present possession, and does not declare generally 
that possession shall always be primd facie evidence 
of title. Kawa Manji v, Khowaz Nussio 

[6 O.L,B.,278 

16. — — Possession . — 

Lands attached hy Government as being disputed i 
lands, — Disputes respecting the boundaries of the 
zemindaris of Yettiiipooram and Ramnad in the dis- 
tinct of Madura having led to acts of violence by the 
ryots, the Government, in the year 183(5, to preserve 
the public peace attached the disputed lands and 
took possession for the benefit of the party to whom 
the lands should be judicially awarded. At and be- 
fore the time of the Govei’nment taking such pos- 
session, the zemindar of Yebtiapooram was in posses- 
sion of certain lands adjacent to, and taken as a 
part of, the lands in dispute. The lands remained 
under attachment by Government for a period of 
nearly twenty years, no' steps having been taken regard- 
ing them till the j'ear 1855, when the zemindar of 
Yettiapooraiu brought a suit against the Collector of 
Madura and the zemindar of Ramnad to recover 
possession of the land so formerly occupied by him, 
and for the mesne profits thereof while in the pos- 
session of the Government, Although no clear title 
in this snit was proved by either zemindar, it was 
held by the Courts in India, and afiirmed on appeal 
by the Judicial Committee, that the fact of posses- 
sion of the lands by the zemindar of Yebtiapooram 
before and at the time of the attachment by Goveim- 
ment ivas, under the circumstiiuces, evidence of title, 
and the Government was ordered to restoi-e the 
lands to him. Zeaiiedae of Kamead n. Zemindae 
OF Yettiai-ookaai . , 10 Moore’s I. A., 47 

17. — — Proof of posses- 

sion.-— Suit for po,sses.sio7i. — In a suit to retmver 
possession of two plots as parcels of the plaintiff's 
ancestral jammai lands, the Court of first in- 
stance found that one plot was parcel, but was not 
satisfied that the other %vas so also. The lower 


Appellate Court agreed with the first finding, but 
further found that there was sulficient ovitlencc of 
possession to .show that both plots were parcels of 
the jammai. Meld, reversing the dtscisirai of FietA), 
J., that on second appeal the High Court was not 
entitled to question the sufficiency of tha’t evidence? 
and, further, that one plot having lajeu found to be 
parcel of the jammai, it W'as sufficient to give evi- 
dence of possession and ownership to prove that the 
other plot was also parcel. HadaVkai Pm'sidas v. 
Sub-Collector of Broach, 7 Bom., A. 0., iSS, dis- 
tinguished. Baboba Kanto Beefaki V. Jomns- 
TBEE Nath . . . . 10 C. L. E., 99 

18. — — — : Begistrati on 

after proclamation. — Evidence of assertion of title. 
— The act of registration after a proclamation under 
section 20, Regulation XXXYII of 1793, amounts 
to a public, open, and notorious assertion of title on 
the one side, and the omission to register, unexplain- 
ed by proof of the ill-health of the claimant, or ab- 
sence in a distant country, or ignorance, affords an 
equally strong presumption of the non-existence of 
any title on the other. DstTBOOiiiiAir v. ijiAarAif 

[5 W. E., P. a, 26 ; 1 Moore’s I. A., 19 

19 . 'Proof oftiile.— 

Jiegisfration in Collector’s looks, — Registration in 
the Collector’s books is not of itself a proof of title. 
Gobinu Nath Sein o, Gobied Ghvitder Sein 

[IO'W.R.,393 

Am[eeeooeissa Bibee v. Woomabooddeen Ma- 
HOMED Chowdhex . .. 14 W. R., 49 

20. Pntrg in Col- 

lector’s hooks. — Proof of title. — The Collector’s 
book is kept for purposes of revenue, not for pur- 
poses of title, and the fact of a person’s name being 
entered in the Collector’s book as occupant of land 
docs not necessarily of itself establish that poi'son’s 
title, or defeat the. title of any other person. Patma 
KOM Nubi Saheb 0. Dabxa Saheb 

[10 Bom., 187 

COIDECTOB OE PoOKA t ). BHAVAJTKAT BaL- 

kbishna . . . .10 Bom., 192 


21. Co-pi'oprietoi'.'i . — 

Begisiration of shares in land .- — Registrntion of 
land under Bengal Act VII of 187(:> is not only no 
conclusive proof, but no evidence at all, upon the 
question of title of a proprietor so rcgisv.ered. Such 
I’Cgistration does not relieve a plaintiff from the onus 
of proving his title to land elaimed by him. Ram 
Ehesait Mahto ». Jebli Mahto 

[I. L. R., 8 Gale., 853 

See also Saeaswati Dasi v. Dhats-put Singh. 

[I. L. E., 9 Calc., 431 ; 12 C. I*. E., 12 


Sangapa Maiapa V, Bhimangowda Maeiapa 

[10 Bom., 194 
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— conthiued. 

{a) GEKEBAiiLT— coB^MmetZ. 

Eviclenee of title — continued. 
ilocunicnts jirowd to Tjc forged, but the other evidence 
adiluctd by him is not impeached, the Court, in re- 
5i;ctirig tliii forged doemneiits, will take the unhn- 
peaehed evidence into consideration, and, if satisfied, 
mljiidicate thereon. Seyvaji ViaAXA Raghitnadha 
Taloji KniBTirAK Gopaiab ®, Chinna Naxana 
Chetti . . .10 Moore’s I. A., 151 

g, — Suit for posses- 

sion.—ln a suit to -recover possession of land which 
botli the plaiiitiff and defendant claimed to have re- 
claimed froTrt jungle and to have possessed many 
years, and for which each claimed to have obtained a 
pottali from Government, the mere fact that the land 
was included in plaintiff’s pottah was held to be in- 
snfiiciont, without going into the facts to ascertain 
possession, to entitle him to a decree. GoiiAM llEZA 
CncnvDHBY V. Ceandoo Meah Lusbkee 

[15W.E.,45 

0^ — Possession,— Fre- 

sumption, — The ordinary presumption that possession 
goes with the title would be of no avail in the pre- 
sence of clear evidence to the contrary ; hut where 
there is strong evidence of possession on one side 
opposed by evidence apparently strong also on the 
other side, the Privy Council held that in estimating 
the weight due to the evidence on both sides, the pre- 
sumption might, under the circumstances of the case,- 
be regarded, and that w'ith the aid of it there is 
stronger probability that the case of the side that had 
possession -was true than that of the party out of pos- 
session. iiUA’JEEx Ram Pandax v, Gobeedhun Ram 
Pakbax . . . .20 W, E., E. O., 26 

7. Pos sessio it. — 

Luiiitation Act (ATF of 1877), arts, 148, 144,— Con- 
flicting evidence of possession,— Presumption of 
title. — 'Where tw*o advei'se parties are each trying to 
make out a possession of twelve years, and the evidence 
is conflicting and not conclusive oh either side, — 
Held that the presumption that possession goes with 
the title must prevail. Deaem Sihgh v. Hue Pee- 
SUAB SI^’GE . . . I. L. E., 12 Gale., 88 

8. — — Possession^ Pre- 

sumption of. — Waste lands. — In disputes as to the 
right to the possession of jungle lands, it is only in 
cases where neither party has exercised any acts of 
ownership over the lands in question that the Court 
may resort to evidence of title, and presume that the 
party proved to have the title has also possession. 
Ram Baj.'bhit v . Kese Deatte ' 

[5 C. L. E.. 481 

9. — Suit for possession. 

—Possession of title-deeds and receipts for rent.— 
In a ease involving the alternative question of fact 
whether certain land belonged to P. or C., neither the 
one nor the other of . the' opposite party venturing to 
state who his opponent was, and the testimony of 
the witnesses on this point being doubtful, — Held 
that It., who was iu possession of the title-deeds and 


TlTliSi— continued. 

1. EVIDENCE AND PROOF OF TITLE 

— continued. 

(a) Geseeailx — continued. 

Evidence of title— contmued. 
of the receipts of rent, ought to succeed, unless there; 
was something on the record ‘to countervail sucli 
strong evidence. Khoba Beksh Kjiak- v . Choa 

[19 W. E., 162 

10. — Suit for declara- 

tion of title. — Onus prohandi. — Production of title- 
deeds. — The plaintiff sued for declaration of her title 
to property of which the defendant was, in possession, 
but of which she produced the title-deeds in favoerr 
of herself. Seld, the onus w'as on the defendant to 
disprove the plaintiff’s title, and the defendant w'as 
not allowed to raise certain fresh issues; but the 
plaintiff was, under the circumstances of the case, 
entitled to rely on the title given her by the produc- 
tion of the title-deeds in her favpur. Swabeamaxi 
Raee V. Seieibase Koyaii . 6 B. L. E., 144 

]j[, — : Possession: — Un- 

interrupted and undisputed possession . — Uninter- 
rupted and undisputed possession for a long time 
constitutes suflicient primd facie evidence of title ; 
but if this possession is admitted to be under an 
adoption, it will avail nothing if the adoption fails. 
Haimee Cheeb Singh v. Gensheam Singh 

[6 W. E., P. O., 69 

12, — - — — — Suit for posses- 

sion. — Where, in a suit to recover possession of land, 
the plaintiff succeeded in proving that he had been 
in possession up to a recent date, and that he had 
been forcibly dispossessed by the defendant, tlip 
lower Appellate Court threw upon the defendant the 
burden of proving his title, and, on his failing to do 
so, decreed the case. ‘ JSeld that this was a fair in- 
ference of titi? and of a right to be replaced in pos- 
session without going further into the title,— that is, 
to the mode of its acquisition. Teibochpn Ghose 
V. Kaibas Nath Sibhanto Bhowmik Bhetta- 
CHAEJI . 3 B. L. E., A, C., 298 : 12 W. E., 175 

13 , Proof of title,— 

Suit for possession.— In a suit to recover possession, 
on the allegation that plaintiff had been illegally 
ousted, though holding under a lease from defendant, 
the latter urged that, though plaintiff had been allow- 
ed to hold the tenure as a tehsildar or collector of 
rents, he had never been the ijaradar or farmer in 
possession. The Judge found that the es*tate ivas 
really let out iu ijara to the plaintiffs by the defend- 
ant, W'ho had recovered rents and granted him re- 
ceipts on account of the ijara mehal. Meld tl,m,t this 
was a complete finding in favour of the plaintiff’s 
title, and that it w'as not necessary for him to sue for 
the pottah which had been wrongfully denied him by 
defendant. Joheeboobbeen Mahomeb v. Dabee 
Peeshab Singh . . . .13 ‘W. R.,- 21 

14 , p-roof of title . — 

Evidence of possession. — In a suit to establish title, 
evidence of plaintiff’s possession prior to the sum- 
mary award under section 15, Act XIV of 1859, 
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1. EVIDENCE AND PEOOF OF TITLE 

— contimied. 


uniler which lie was dispossessed, may be good evidence 
of liis litlo, and must be considered. BtTl.i.UBEE 
KASX BitUITACffAIWEE 1). DOOHJO DlItiN ShIKDAE 

[7 W.B.;89 

^ 15 , — JPossession.—Eci- * 

dfnce Act, s'. 110, — Specific 'Relief Act, 1877, s. 9 . — 
In a suit for possession, where the plaintiff proved 
that he had been in possession of .the lands in dis- 
pute, and that he had been ousted by the defendants, 
who were unable to give any proof of their right so to 
oust him, or of a superior title, — Seld (Pbiwsbp, J., 
dissentiente) that the prior possession of the plain- 
tiff was primd facie evidence of title, and that he 
w’as entitled to a decree. Per Pbiksep, J. — Proof 
of prior possession and of illegal dispossession arc in 
themselves no evidence of title, except in a possessory 
suit under the Specific Relief Act (I of 1877). Sec- 
tion 110 of" the Evidence Act applies only to actual 
and present possession, and does not declare generally 
that possession shall always be primd facie evidence 
of title. Kawa Manji v. Khowaz Ntjssio 

[5 C. L. E., 278 

IB, — — : — - Possession. — 

Lands attached hy Government as being disputed 
lands. — Disputes respecting the boundaries of the 
zemindaris of Yettiapooram and Ramnad in the dis- 
trict of Madura having led to acts of violence hy the 
ryots, the Government, in the year 1836, to preserve 
the public peace attached the disputed lands and 
took possession for the benefit of the pai-ty to whom 
the lands should he judicially awarded. At and be- 
fore the time of the Government taking such pos- 
session, the zemindar of Yettiapooram was in posses- 
sion of certain lands adjacent to, and taken as a 
part of, the lands in dispute. The lands remained 
under attachment hy Government for a period of 
netirly twenty years, no'stepshaving been taken regard- 
ing them till the year 1855, w^hen the zemindar of 
Yettiapooram brought a suit against the Collector of 
Madura and the zemindar of Ramnad to recover 
possession of the land so formerly occupied by him, 
and for the mesne profits thereof while in the pos- 
session of the Government. Although no clear title 
in this suit was proved hy either zemindar, it w.as 
held by the Courts in India, and affirmed .on appeal 
hy the .Tudicial Committee, that the fact of posses- 
sion of the lands hy the zemindar of Yettiapooram 
before and at the time of tlie attachment hy Govern- 
ment was, under the circumstances, evidence of title, 
and the Government was ordered to restore the 
lands to him. Zemindae on Ramua-d v. Zbmikdae 
OF Yettiafoora^i . . 10 Moore’s I. A., 47 

17 . Proof of posses- 

sion. — Suit for possession, — In a suit to recover 
possession of tw'o plots as parcels of the plaintiff’s 
ancestral jammai lands, the Court of first in- 
stance found that one plot was parcel, hut was not 
satisfied that the other was so also. The lower 


TITLE — continued. 

1, EVIDENCE AND PROOF OF TITLE 
— contimied, 

, (a) GekeeaTjI-y — conimted. 

Evidence of title-continued. 

Appellate Court agreed with the first finding, hut 
further found that there was sufficient evidence of 
possession to show that both plot.s wex*e parcels iff 
the jammai. Meld, reversing the decision of Field, 
J., that on second appeal the High Court was not 
entitled to question the sufficiency of thstt ovidenci* 
and, further, that one plot having hf^cn found to be 
parcel of the jammai, it was sufficient to give evi- 
dence of possession and ownership to prove that the 
other plot was also parcel. Ladabhai Narsidas v. 
Sub- Collector of Broach, 7 Bom., A, G, 83, dis- 
tinguished. Baeoda Kahojo Beepari V. Jonnis- 
TEEB Nath . , . , 10 O, L. E., 99 

18. Meg istr ation 

after proclamation. — ^Evidence of assertion of title. 

' — The act of registration after a i>roclamation under 
section 20, Regulation XXXVIl of 1793, amounts 
to a public, open, and notorious assertion of title on 
the one side, and the omission to register, unexplain- 
ed hy proof of the ill-health of the claimant, or ab- 
sence in a distant country, or ignorance, affords an 
equally strong presumption of the non-existence of 
any title on the other. UsitdoolI/AH v. Imamah 

[5 W. PL., P. C., 26 1 1 Moore’s I. A., 19 

IB. .. Proof of title , — 

Registration in Collector’s boojes, — Registration in 
the Collector’s hooks is not of itself a proof of title. 
Gobind Nath Seiji v. Gobind Chuudee Sein 

[IOW.E.,393 

AStEEBOONISSA BiBEE V. WOOAIAEOODDEBN Ma- 

HOMED Chowdhey . .14 W. E., 49 

20. Eniry in Col- 

lector’s hooks. — Proof of title . — The Collector’s 
hook is kept for purposes of revenue, not for pur- 
poses of title, and the fact of a person’s name being 
entered in the Collector’s book as occupant of land 
does not necessarily of itself establish that person’s 
title, or defeat the title of any other person. Fatma 
KOM Nubi Saheb V. Dabya Saheb 

[10 Bom., 187 

COBBECTOB OF PoONA V. BhAVANBAV BaL- 

kbishna . . . . 10 Bom., 192 

Sangafa Maeapa V. Bhimaugowda Mabiafa 

[10 Bom., 194 

21. : Co-proprietors . — 

Registration of shares in land . — Registration of 

. land under Bengal Act VII of 1876 is not only no 
conclusive proof, hut no evidence at all, upon the 
question of title of a proprietor so regi.sr.ered. Such 
registration does not relieve a plaintiff from the onus 
of proving his title to land claimed by him. Ram 
Bhusah Mahto Jebli Mahto 

[I. L. E., 8 Cfllc,, 853 
See also Saraswati Dasi v. Dhanput Singh. 

[I. L. E., 9 Calc., 431 : 12 C. L.' B., 12 
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I. EVIDENCE AND PROOF OP TITLE 
~contmtted. ' 

(a) GsminAj,%,Y-~eontimted. 

Evidence of title— 

S2. Mifasi UtJe.-— 

Pa>/me>it of re.uL—Frestmiption . — Continuous pay- 
mont of rent for about a liundred years held to give 
rise to a presumption that the tenant held under a 
jnirasi title, BliAJAirATH^ KUKDtJ CJIOWJDHUY e. 

liAiiMi Naeayan Addi . . 7 B. Ij. R., 211 

g 3 ^ Title eonfinned 

iv decree. — Where a proprietary title i.s affirmed by 
a decree, the property is not subsequently held under 
the decree alone, but under the original title. 
Ambit Kooeb », Roop Kooer 

[2 If. W., 459 ; Agra, F. B., Ed. 1874, 240 


■ (h) Long PossESSioir. 

24. Title ly long 

possession. — Adver,se possession. — Limitation. — 

- Twelve years’ continuous possession of -land by a 
WTOug-doer not only bars the remedy and extinguishes 
the title of the rightful owner, hut confers a good 
title ppon the wrong-doer. Semhle, — Such title may 
he transferred to a third person wdiilst it is in course 
of acquisition, and before it has been perfected by 
possession. Goss AIN Dass Chttndeb v. Issttb 

Chunseb Natk * . . I. L. R., 3 Calc., 224 

See Go LUCE Chunder Masanta v. Nondo 
C ooMAB Rot 

[I. L. R., 4 Calc., 699 : 3 C. L. R., 450 

25. — — Title iylongpos^ 

session. — Adverse pos,session.~ Limitation. — Grant 
made hy wife' duf ing absence of hnshand. — A wife, 
during the prolonged absence 'of her liusband, who 
was erroneously .supposed to be dead, acting in ex- 
cess of the limited powers of a wife in possession of 
her absent husband’s property, made a mirasi 
grant of a portion of her husband’s estate. 'I'he 
grantee entered into and remained in possession for 
upwards of twelve years. Held thfit the position of 
the grantee was not that of a lessee, and that his 
possession (although in its inception an act of tres- 
}iass against the husband) having continued for up- 
wards of twelve years, had perfected his title to the 
lands. One Avho holds possession on behalf of an- 
other does not, by mere denial of that other’s title, 
make his possession adverse, so as to give himself 
the benefit of the statute of limitation, Bejot 
Chvndeb Banebjee V, Kabx-t I’eosonno Mookee- 
JEE . . . . I. Ii. R., 4 Calc., 327 

26. Declaration of 

title. — Adverse possession. — Variation between 
pleading and proof. — A declaration of title may be 
made upon proof of twelve years’ adverse possession. 
Such declaration cannot, however, he given on a 
title not distinctly stated in the plaint or in the 
issues. Shieo Kumaei Debi v. Gotinb Shaw 
Tanti , . . I. Ii. R., 2 Calc., 418 


TITLE — continued. 

1. EVIDENCE AND PROOF OP TITLE 
— continued. 

(b) Long Possession — continnsd. 

Evidence of title-continued. 

27. Suit for declara» 

tion of title.— Fa, ilttre to prove stated title. — Title 
hy long po,sscssion. — In a suit for' a declaration of 
title to a share of lauded estate, although the plain- 
tiff.s fail to satisfy the Court that their title to the 
land has been acquired in the way they state, yet if 
it is admitted that they have been in possession for 
more than twelve years, the effect of such possession 
is to extinguish other titles, if these existed, and the 
plaintiffs ought to have the declaration sought. 
Ram Lochltn Chuckeebutty v. Ram Soondeb 
CHBCKEliBUTTY . . .20 W. R., 104 

JuGGUT Chendee V, Banee Madhttb Baneejee 
[23 W. R., 205 

28. Proof of title . — 

Possession for period of limitation. — Plaintiff 
stating that he was obstructed in the cultivation of 
certain land which belonged to him, asked that the 
obstruction he removed and damages granted. The 
damages were disallowed, but the Civil J udge made 
a declaration of title in the plaintiff’s favour, basing 
that entitlement on the statute of limitations. Held 
that where a man seeks a declijration of a title other 
than the possession which he has, mere possession 
for the period of the statute will not justify the 
declaration, which, allowing it to he made, ought to 
he based upon a finding of the title alleged by plain- 
tiff, and not upon the existence of a possession for 
the period required by the statute to bar the action 
of .another. Accoi’dingly, the lower Appellate Court 
was required to return a finding on the issue “ whe- 
ther the title asserted hy plaintiff is proved.” Tiext- 
mabasami Reddi V. Rama Sami Reddi 

[6 Mad., 420 

29. Proof of title. — Suit for decla- 

ration of title. — Adverse possession. — Case made 
in plaint. — Where a specific title has been alleged, 
hut not proved, and the plaintiff endeavours to succeed 
in the first Court or second 'Court of Appeal upon a 
title hy twelve years’ adverse possession, he must be 
prepared to show that this other title hy twelve 

cai’s’ adverse possession was raised in the Court of 
rst instance with sufficient clearness to enable his 
adversary to understand' that he claimed to succeed 
as well hy twelve years’ adverse possession as hy the 
specific title alleged, Krishna Chuen Baisack «. 
Peotab Chundee Svema . I. Ii. R., 7 Cale., 560 

SO. Adverse posses- 

sion . — Unregistered deed of sale, . — On the 18th 
January 1876 plaintiff became purchaser at a Court’s 
sale of the right, title, and interest of G. and H. in 
a shop, and, having been obstructed by defendant in 
obtaining possession of it, sued to recover it from 
him. ' The plaint was filed on the 27th January 
1877. Defendant answered that ho purchased it 
from O. under a deed of sale dated 5th January 
1865, and that he had been iu possession since that 
day. The deed of sale was not admitted ia evidence 
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TUPLE — continued, 

1 . EVIDENCE AND PROOF OP TITLE 
—continued. 

(S) Loim PossESsroJS' — coniinned. 

Proof of title — continued. 
ftn- ^vanfc of registration, but it was found that de- 
fendant liad been in possession as owner since 5th 
January 1865. Held tiiat, although the defeudant 
could not prove a title by purchase, it was open to 
him to ostalilisli his title without the aid of the deed 
of sale j that his possession of the promises for more 
than twelve year's prior to the institution of the suit 
was adverse both to G. Jind N., and that the claim of 
the plaintiff, %vho w'as assignee of their interest, was 
consequently barred. Balaram Nemchand v. Appa^ 
9 JBpm., 121, explained; Soniu Gurrukal v. liati- 
gamnial, 7 Mad., IS, referred to and followed. 
Sambhubhai Kaesandass V. Shivlaibasb Saba- 
SHiVDASS . . . I. Ii. R., 4 Bom., 89 

33 _^ posses- 

sion, — Liahilitg to assessment of revenue,— k title to 
hold land free from assessment to revenue cannot be 
acquired by any length of possession revenue-free. 
Secbetaet _OF State eob India in Council «. 
Ham Ugeah Singh . . I. L. B., 7 All., 140 


2. MISCELLANEOUS CASES. 

S2. Bight to raise question of 

title , — Boundary dispute. — Suit for possession . — In 
a boundary dispute the title of the plaintiff is not, 
except under very peeuliar circumstances, open to 
attack ; but when the plaintiff sues for possession of 
propei’ty in the defendants hands, not as forming part 
of another estate, but claiming a right thereto under 
a superior title, then the defendant has a right to 
call the plaintiff’s title in question. Hamchundee 
Banbejee 25. Muddunmohun Tewaeee 

[W. E.,,18e4, 355 

33. Suit for posses- 

sion of land held under superior holders . — The 
plaintiff sued to recover possession of certain lands 
said to have been included in a talooka pottah given 
him by the zemindars, alleging that the defendants 
were obstructing his possession. For the defence it 
was averred tlnit these lands fell within a 9 annas 
share which belonged to one D,, and that by process 
of sale they became the right of other piirties under 
whom defendants held as lessees. Meld that, not- 
withstanding the parties to this suit held under a 
superior landholder, plaintiff was entitled to have 
his title put in issue and determined. Nagub 
Chand 25. Dooega Doss CHOWDmiY 

[11 W. B., 137 

Bee Dinomonee Baneejee u, Gneutoollah Khan 

[2W.B., 138 

. 34. Onus probandi. — Proof of 

litle. — Suit for confirmation of title and declaratory 
decree . — When a plaintiff sues for confirmation of 
possession and seeks a declaratory decree, he must 
make out ins title affirmatively. If the Indian 
Courts agree in holding that he has not done so. 


TVSlii&~-contimied. 

2. MISCELLANEOUS CASES-con/iNKm. 

Onus probandi— 

even though the High Coiu't may not have attended 
to the depositions of material witnesses, the Judiciiil 
Committee will not disturb the decision of the High 
Court. Toeab Ally 25 , Mahomed Tukeee 

, . , [19 W. B., P.,0.,,1 

35 , ^ ; Claim, under 

particular title. — Presumption.— ViXiCve a plaintiff 
claii25S, not undez* azzy gczieral right of inlieritanee, 
hut expi’cssly zzmler a deed, he must ])Z-ove that deed : 
no legsil presumption as to the contents of the deed 
can arise from a consideration of what the party, 
thi'ougls w'hom lie chiims, would have been (Uititled* 
to by the htw of inheritance, had thez-e been such a 
deed, Mooad Mullick v. IIelat Mulliok 

[9 W. E., 385 

36, — . Possession . — 

Proof of title and possession, — Suit for injunction.— 
Hindu lam. — K. C., a Hindu, died in March 1864, pos- 
sessed, among certazzz other propei'ty, of a house, and 
leaving th*ee sozis, R., B., and T, He also left a will, 
of he which appointed 5. executoz*, azzd declnz’eclthat 
“ the whole of my estate, both real azzd personal, and 
the existing shop, you, R,, are the pz’oprietor of the 
whole.” R. was directed to furnish the expezises of 
the household and carz’y on the shop, and pay for 
religious ohservaizces, &c. The' testator then left 
legacies to his diiughters and others, bizt made no 
mentiozi of his sons B. and T. R. applied for probate 
of the will and a caveat was entered by B., but the 
opposition was w'ithdrawn on a compromise, azzd the 
w'ill was proved; the comproznise, however, was 
zzever carried out. In August 1866 R. died, leaving 
a son, M; and his two brothers, B. azzd T,, surviving 
him, and having made a will appointing T. executor, 
and giving hizn the power of dealing ndth all the 
property, T. iipplietl for probiite, but was opposed 
by M. ; but on 23rd May 1867 probate was granted. 
On 26th March 1867 B. and P. mortgaged a two- 
tbird share in the house to the defendant, azzd on de- 
fault iiz payment of the mortgage-debt, the def endazzt 
obtained a decree for piiyment or sale on 6 th January 
1868. On 17tlz August 1867 T. mortgaged the 
whole house to the plaintiffs to secure payment of 
zzzozzcy horz’owcd to cai-ry ozzt A.’s will. The plaintiffs 
obtained a decree for foreclosure on 15th July 
1809, azzd subsequently a dezeree for po.ssession. In 
a suit brought by the plaintiffs iiz possession, iilloglng 
that thc'defeizdant’s izzortgage and decree threw ii 
cloud on their title, and that they would be injured 
by the sale, the plaint prayed that the defendiiut 
might be restriiined by injuizction f I'ozii proceeding to 
sale, and his znortgtzgo be brought into Court azzd 
caiieelled. Mold that, to eiztitle them to relief, they 
nzust pz'ove their title as well as their izossessioii, and 
on failure to do so the szzit izzust be disizzissed. 
Eooplall Khettey 25. Mohendeo Nath Hoy 

[10 B. L. B., 271, note 

37 , False deed, set up in sup- 

port of rigHtful claim. — A party is not precluded 
from succeeding upon a title estjvblishod by a geizuiue 
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■PITLS~f0izOK?ie(f. 

2. AIISCELL.AJfEOTTS CASES— 

False deed set up in support of rightful 

claim — contimied, 

deed, ‘because he sets up a false deed which, if 
treated as a conveyance and not as a mere confinna- 
tiou, may he inconsistent with that title. Patt-^- 
BHIEAMIEK V. YeITOATABOW NaICKETT 

[7 B. B. E., P. C., 136 : 15 W. E.. 35 
13 Moore’s I. A., 560 

2S, — — Transfer of property. — 

IRelinqimhnent of dur-nioktirrari lease. — Necessity 
for eo»ae?/«jice.— Where a dnr-moknrrari has been 
granted and then relinquished for valuable considera- 
tion to the grantors, no formal reconveyance is neces- 
sai'y to revest the title in the latter. Imajibandi 
EBS uaja. KranESWAEi Pekshab 

[li. E., 13 I. A., 160 ; I. L. B., 14 Calo., 109 

TITLE OP SUIT, lEEEGULAEITS' 
IN- 

High CornT, JnEisBiCTioN or— H igh 
COHET, CaICUTTA— C iTII.. > ’ 

[2 Ind. Jut., N. S., 245 

TITLE-DEEDS. 

See Gases todee Deposit oe Title- 

■ DEEDS, ■ . 

• Delivery of, for specific purpose. 

See Attobnet and Client. 

[15 B. L. E., Ap., 15 

Fossession of— 

See Evidence— Civil Cases— Mode op 

DEALIHG WITH EVIDENCE. 

[2 W. E., P. C., 167 
8 Moore’s I. A., 4 

Production of-r- • . 

/See Inspection op Docpaients. 

[5 Bom., O. 0„ 152 
I. L. E., 1 Bom., 496 
I. L. B„ 11 Calc., 655 
I. L. R., 10 Calc., 808 
See Onds Probandi— Declabation op 
.Title . . . 6B. L. E., 144 

See Title— Evidence and Peoop , op 
Title— Ctenekally . 6 B. L. E„ 144 
[19W.R.,162 

Suit to recover— 

See .luBiSDiCTioN— S uits poe Land— 
Geneeal Gases, 

[1. L. E., 4 Calc., 322 

TITLES OP HONOUR. 

See Plaint— Form and Contents op 
Plaint — Dependants. 

[12 B. L. R., 443; 445, note 


TOD A GAEAS H.A.Q. 

See Duties. 

[2 Bom., 253 ; 2nd Ed., 239 
7 Bom., A. C., 50 
See LniiTATTON Act, 1.S77, art, 14 !.— 
Interest in Iadioteable Pimi'ERTV, 

■ ■ [18 B.L. E., 254 

See Pensions Act, 1871, ss. 8 and 4. 

[I. L. B., 1 Bom., 203 
I, L. E., 4 Bom., 443 
I. L. E., 5 Bom., 408 
See Pensions Act, 1871, s. 11. 

[I. L. B.., 4 Bom., 432 

TODDY. 

See Boaibay Abic.abi Act, 1878, s. 1-1 and 

s. a-li . , I. L. E., 6 Bom., S9S 

[I. L. E,, 9 Bom., 462 
See Boaibay Eevenue Jurisdiction 
Act, 1876 . I. L. E., 9 Bom., 462 

See Jurisdiction op Civil Court— B-ev- 
enue . , I. L, E.., 9 Bom., 462 

TOLLS. 

. 1 . Lessee of tolls.-Act TUI of 

1851. — A lessee of tolls was held not to bo a person 
employed in the management and collection of tolls 
within the meaning of Act VIII of 1861. In .the 
MATTER OP Banka Bihabi Ghosb 

[2 B. L. R., A, Cr„ 17 ; 11 W. E., 26 

2, Illegal collection of tolls.— 

Act VIII of 1831, s. 6.-—Nublio road.— To Justify 
a conviction under section 6, Act VIII of 1851, for 
illegal collection of a toll on a public road, it was 
necessary that the road should he a public road within 
the meaning of section 2 of the Act. In be Nahen- 
dbonabain Singh . . .6 W. E., Or., 48 

3 . Illegal demand of toll,— Act 

Till of 1851, S.6. — Summary offence.— A. (diarge of 
an illegal demand of toll under Act VIII of 1851, sec- 
tion 6, ought not to be dealt with summarily under 
Chapter XVIII of the Criminal Procedure Code, 187d. 
The power of levying tolls under Act VIII of 1851 is 
vested in the Lieutenant-Governor of Bengal, and is 
restricted to levying tolls only at the toll-bar : the 
establishment of a toll must he by some distinct 
resolution of the Government noticed in some way or 
othor by the Governmout. The word “extortiou- 
atoly ” in section 6 of Act VUI of 1851 is not n.se(l in 
the same sense as it is used in the Penal Code, but as 
meaning an unlawful demand of toll aceompauiial by 
pressure, the pressure in this case being- tlio esc.-reise 
of the powers indicated in section 8 of the Act by 
seizing the complainant’s horses and carts and detain- 
ing them until the toll was paid. Uttoai Gnt'NDER 
Gangooly V . IssuB Chundee Mookbejee 

[22 W. E., Cp., 76r 

TORTS. 

See Cases under Daaiages— Suits por 
Damages— Torts. 
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*rOBTS — continued. 

See Cases ekber DxUIages— Measitbr 
ASSESS3IE^'T OE DAMAGES— 
TOETS. : . 

TOBTUEE. 

See Abetment — Tobtcre. 

[7 -W. E., Cr., 3 
21 W. E,., Cr., n 
See- PoEiCE Oeeicee . 7 W. E., Cr., 3 

TOTAL, LOSS, 

See Ijs'sfKANCE — M axune Insurance. 
re B. L. E., 218 : 7 B. L. E., 347 
3 Bom., A. C., 1 
Bourke, O. C., 17, 228 

TOWAGE, LIEN EOE— 

See Bottomed Bond . 6 B. L. B., 323 

TOWAGE CONTEACT. 

See Action in eem. 

[I. L. E., 10 Calc., 865 

TOWING, EULES EOE— 

See Steam -TUGS . . 1 Hyde, 293 

[2 W. E., P. O., 51 : 8 Moore’s 1. A., 103 

TOWN DUTIES, BOMBAY. 

SlIiK of 1844. — Sait to levy 

a tax on cotton and cotton seeds purchased in, 
and exported from. Broach. — Cess illegal. — Agency. 
— Trust. — The plaintiff, naainagev and part proprie- 
tor of a Vallabliachiirya temple at Broach, sued 
the defendant to establish the right of the temple 
to le'V’y a cess on cotton and cotton seed purchased 
in Broach and exported from it. The defendant 
denied the plaintiff^ s right and contended (^inter 
alia) that, even if the right existed until ISld-, it 
was then abolished by Act XIX of that year, which 
“enacted that from the first day of October 1814 
all town duties, kusubviras, xuolitai-plias, baluti taxes, 
and cesses of every kind on trades and professions, 
under whatsoever name, levied within' the Presi- 
dency of Bombay, and not forming a part of the 
land revenue, shall bo abolished,” Held that Act 
XIX of 1814 applied to the cess 'claimed hy the 
plalutiff . The expression “ cesses of every kind ” 
included the cess oil cotton aud cotton seeds, and 
absolutely put an end to the right, if any existed, of 
the Government or of any private individual of levy- 
ing the same. Jteld, also, the suit could not be 
regarded as a suit for money had and received by the 
defoudaut to the plaintiff’s use, or as one to recover 
luouoy received by the defendant as trustee or agent. 
GOSVAMI 8HEI PUEUSHOTAMJI MaHAEAJ V. liOBB 

[I. L. B., 8 Bom., 388 

TBADE, CONTEAOT IN BESTRAINT 
OE— 

See Cases unbek Conteact Act, s. 27. 


• TRADE MAEK. 

!■ SecDAMAGES— • Measure AND Absessmeks 

! OF Damages— ' i’oRTs. 

I „ [I, L. B., 10 Bom., 617 

! See Injunction— Sbeciab CAnL'.s— T eabk 

i Maek. . . 3 E. L. E., Ap., 4 

i Oor., 160 

I 

j 1 , Injunction to restrain use of 

j trade marks. — Comhination bf figures.— The. 
plaintiffs, from 1872, imiiorted and sold an article 
closcrihed as 7ili) grey shirtings, and marked as 
follows ; “ III the centre of eael) piece of cloth a 
stamp in blue colour of a turtle in a star, with the ^ 
- words ‘ trade mark ; ’ underneath, in a, semi-circular 
form, is the name ‘ PLeming, Galbraith, & Co., 
Manchester,’ and under this the number 39 within a 
star, aud at the bottom of each piece the number 
2008.” In 1877 the plaintiffs discovered that the 
defendants were importing from the same nianu-; 
facturers, and selling cloth of a similar quality 
marked as follows ; “ A stamp in blue colour of a rose 
in a square; underneath are the words ‘Ralli and 
Mavrojani’ arranged in a semi-circnlar form, aud 
under this the number 39 in a star, and at the bot- 
tom the number 2008.” On the facts of the case the 
lower Court (Macpheeson, J.) gi’anted an interim 
injunction to restrain the defendants from so mark- 
ing their cloth, on the ground that it was a colourable 
imitation of the plaintiffs’ mark and calculated to 
mislead the public j and on appeal the Court (Gaetu, 
C. J., and Maekby, J.) upheld that decision so far as 
to continue the injunction. Held per Gaeth, C, J. 
—If the imitation of the plaintiffs’ marks generally, 
or the use of the number 2008 in particulai', would 
he calculated to deceive or mislead the public, the 
defendants ought to be restrained from such use or 
imitation. Under the circumstances the use of their 
marks hy the defendants would be calculated to deceive 
the public into the belief tliat they were purchasing 
goods imported by the plaintiffs. Per Maezby, J. 
— The number 2008 was not part of the plaintiffs’ 
trade niiirk proper : nor ou the evidence was it so 
associated with the plaintiffs’ name as to indicate to 
the public that the goods bearing that number came 
only from the plaintiffs’ firm as iuiportors; on the 
evidence it was merely a quality mark, and therefore 
not calculated to mislead the public into the belief 
that they were purchasing the plaintiffs’ goods while 
in fact they were purchasing those imporUwI by the 
defendants. There may bo a right to ex- 

clusive use of a trade mark by traders who are 
importers •only. Rabbi ®. Pbeming 

[I. L. E., 3 Gale., 417 : 2 O. L. E., 93 

2. Bigkt to use of trade mark.— 

Rival traders. — Similarity ‘of 7ianie. — No trader im- 
porting goods can lawfully adopt a trade mark which 
is calculated to cause his goods tobetir in the iharket 
the same name as those of a rival trader, Taylor o. 
ViEASAMi . . . I. L. R., 6 Mad., 108 

3 , Eestraining use of trade 

m.av'k.—Hvidenee of fraud. — The ground upon 
which a person is restrained from using anotliei-’s 
trade mark is tlmt he is gaining an advantage by the 
use of a particular trade mark which is the property 
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TEADE MARK.~Eestraijtting use of trade 

mark — oontinned. 

of another. It is not necessary to prove intentional 
fraud, or to show that persons liave been actually 
deceived. It is suflicienfc if the Court be satisfied 
that the resemblance is such as would be likely to 
cause the one mark to be mistaken for the other. 
Ewing r. Gbani’, Smith, & Co. .2 Hyde, 185 
EALi’orrE & Co. v. Kilbxjbkt & Co. 

[1 Hyde, 270 

■ 4 , Possession and use of trade 

mark. — User in foreign marJceL—AhandoiimBut . — 
Estoppel Ig eo»rf«ef.— Such possession and use of a 
trade mark in one market as to constitute a right in 
it, establishes in the owner thereof an exclusive right 
to that trade mark in other markets, although the 
owner may not have used it in such markets. To 
constitute a mark a trade mark, it must have been 
adopted as a symbol devised to distinguish a particu- 
lar class of goods as the goods of that class manufac- 
tured or selected by a particular manufacturer or 
merchant. Where the plaintiffs by their conduct led 
the defendant to believe that they claimed no right to 
a certain trade mark, and that it was open to the 
defendant to adopt it as bis own, and the. defendant 
did adopt it, and by his industry secured a. wide 
popularity for it in the Indian market, — Eeld that 
the plaintiffs were estopped from denying the defend-, 
ant’s right to use the trade mark iu the Indian 
market. Latekg-ne ». Hoopee 

[1. L. R„ 8 Mad., 149 

TRADER. 

See IN301VEST Aox, S. 7. 

[I. L. R., 7 Bom., 411 
' I. L. R., 13 Oale., 68 

See rNSOiiVEHi Act, s. 60. 

[I. L. R., 5 Bom., 1 
2 Hyde, 1, 177 
7 Bom., O. O., 22 

TRADESMAN’S ACCOUNT. V 

See Smaiii Cause Coubt, Peesideboy 
Towns— J uEiSDiCTXOH — G enebaiey. 

[I. L. R., 2 Bom., 570 

TRANSFER BY ENDORSEMENT. 

^See Stamp Act, 1869, ss. 34, 41. 

[I. L. R., 3 Calc., 347 

Instrument of— 

See Stamp Act, 1869, Sch. II, aet. 38. 

[I. L. R., 2 Calc., 399 

TRANSFER OF CIVIL CASE. 

Col. 

1. Geneeae Cases , ' . . . 6013 

2. Lettees Patent, High Couet, ce. 13 6019 

3. Geound POE Teanspeb . . . 6022 


1. GENERAL CASES. 

X. — Power to transfer.— A/atl. Aten. 

IF of 1316, s. 26 --Village Mimsif—funsdiction.-I 


TRANSFER OF CIVIL GABE-coniimed. 

1. GENERAL GASES — cordinued. 

Power to transfer — eontimed, - 
In a suit under Regulation iV" of 1816, the defendant 
having objected to the Village Munsif trying the suit 
on the ground of personal hostility, the Munsif trans- 
ferred the suit to another Village Munsif. Seki 
that this transfer was illegal. Ear Hutchins, J.— 
Semble, — In such a ease the Village Munsif sliould 
report the facts to the District Court, and the 
District Judge should transfer the ease for trial 
to another Village Munsif. Lakshmaeka d. Baet 
CI,L.R.,8Mad., 500 

2. ^ Transfer io Mun- 

sif of Small Cause Court suit. — A suit within the 
cognisance of the Small Cause Court cannot he law- 
fully transferred for trial to a jMunsif’s Court. 
JOOBBAJ ChOWKEEDAB i). WeEIiAN . • 

[13 W. R., 390 

3. — Case remanded 

for local inquiry. — A case remanded to a District 
Judge for the purpose of a local inquiry cannot he 
transferred to a Subordinate Judge for disposal. 
Choweey Hambboollah V. Mutbeoonissa Bibee 

[15W.R., 574 

4. , Poioer of Judge 

to transfer case under Act XVI of 1868, — A Judge 
had no authority under Aet XVI of 1868 to order a 
Subordinate Judge to try proceedings in execution of 
a decree which were a portion of the. original civil 
suit tried by himself. Aptabooddben Ahmed u, 
Mohinee Mohun Doss . . 15 W. R., 48 

5 . — — Seng. Civil Courts 

Act, VI of 1871, s. 19. — Though a Subordinate Judge 
may very properly, if he find the subject-matter of a 
suit to be of the value of less than R1,000, transfer 
it for trial to a Muusif, yet a Subordinate Judge is 
empowered under section 19, Act VI of 1871, .to try 
causes of any value. Supebooelah ’ Sieoae v. 
Begum Bibeb , . . 25 W. R., 219 

0. — ^ Civil Procedure 

Code, 1859, s. 6 . — Withdrawal of suits from 
subordinate Courts. — Remand by higher Court . — 
Fresh suit. — The power given by section G of Act 
VIII of 1859 to a Zillah Judge for the withdrawal of 
suits from subordinate Courts should only be exer- 
cised upon cause shown, and ordinarily not without 
opportunity given to the parties to the suit to he 
heard upon the question. The terms of section 6 were 
inapplicable to suits which the subordinate Court had 
received by order of remand from a Court to which 
the Distl'ict Ooui’t was itself snbordinat e. A suit sent 
by the High Court to a subordinate Court undci* 
a remand to the High Court by Her Majesty’s order- 
in Council, and in which, under the Council’s remand 
order, the plaint has been amended, a new statement 
filed, and new issues framed, is substantially a new 
suit. Mahomed Zahooe Adi Khan «. Rutta Kun- 
wooE . ... . 2 N. W., 481 

7,' — — ■ — Civil Procedure- 

Code, 1859, s, 6. — Transfer of part-heard case to be 
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TEAM-SFEE OF CIVIL CAS-E-^continued. 
i. GENERAL CASES — coniimied. 

Power to tx’ansfer — continued, 
completed in another Coiirt. — Section G of Act VIII 
of 1859 did not authorise the taking a case in pro- 
gress of trial oif the die of a Suhordinato Judge in 
order that it might he completed by the Judge himself, 
or some other Court. It is clear that such transfer 
must take place on the institution of the suit. Ram 
Naiui V. GowauK . . . 2 N. W., 230 

Dumbkk Sauoo V. JiraDHAEJiiE . 13 W. E., 398 

Adsool Ryu v. Maceae , . 23 W. B., 1 

8. Civil Procedure 

Code, 1S59, s. 6. — Transfer after evidence has been 
taken. — Qucere, — Whether a ease could ])e transferred 
from one Court to another, under section C, after the 
evidence had been taken in the former Court. As- 
MEBK KoOITVVAE «. TAYLEB. KhOKSHEB AeI V. 

Taxibb .... W. E.,1864,15 

g. Qipil Procedure 

Code, 1839, s. 6. — Suit brought whilst Court is 
closed for vacation. — The Court of the Plincipal 
Sudder Anieen of Thaua being close'd during vaca- 
tion, a plaint which, under section 6 of the Civil 
Procedure Code, ought* to have been instituted in 
that Court, was, by the order of the District Judge, 
referred for trial to the Assistant Judge, entered in 
the register of suits in the Judge’s Court, and tried 
bt^ the Assistant Judge. Seld, reversing the decree 
or the District Court in appeal, that it was not law- 
ful for the Judge to refer the suit, without its hav- 
ing first been institfited in the Principal Sudder 
Ameen’s Court. Moiilai Ramdas v. Jamnadas 
Jaybbdas . . 2 Bom., 42 : 2nd Ed., 40 

10. — — Civil Procedure 

Code, 1839, s. 6. — •District Court. — Poioer to receive 
plaint when loioest Court closed. — Where a plaintifi 
presented a plaint to the District Court, the Subor- 
dinate Judge’s Court, in which he ought to have 
presented it, being then teinpoi-arily closed, it was 
held that the District Court could not be considered 
a Court of first instance, competent to receive the 
plaint. The decision in In re Qanesh SadasMv, 3 
Pom., A. C.,117, overruled; and Motilal Mamdas 
V. Jamnadas Javerdas, 2 Pom,, A- C., 42, followed. 
Ramaxa EiiAEa V. Muhamadehai . 10 Bom., 495 

11. Civil Procedure 

Code, 1839, ss. 5 and 6 . — Jurisdiction. — Held that 
though both suits were properly cognisable by the 
Court at Cawnpore, yet the Sudder Court’s order, 
vduch it was competent to pass under section 6, Act 
VI 11 of ,1859, gave jurisdiction to the Principal Sud- 
der Ameeii of anotlier district, whose decision was 
not liable to bo set aside for want of jurisdiction, in 
reference to the provisions of section 5 of tliat enact- 
ment. liAM Bus V. GiliDHABEE LALIi 

[1 Agra, 178 

12. Pvidence recorded 

hg one officer and decision given by another , — A suit 
for enhancement was filed under Act X of 1859, in 
the Court of a Deputy Collector. The issues were 
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Power to tsmY&fev-^contimted. 
framed and the evidence recorded by an Assistant 
Collector, apparently not invested witli the power.s 
of a Deputy Collector, who wrote a report recom- 
luendiug the mode in w'hich the suit should be dis- 
posed of. It ivas then disposed of by anotlier De* 
puly Collector wdio ivas probably acting at the time 
as Collector. Held that there was no power to trans- 
fer the case, and that the procedure by which the suit 
was heard by one officer and decided by another was 
illegal. Hubby A ii Ooeudhya v. Mahomed Naeem 
[1 E. W., Part II, p. 18 : Ed. 1873, 79 

13 , Civil Froecdure 

Code, 1859, ss. 3 and 6 . — Where a District Court 
had jurisdiction under section 5, Act VIII of 1859, 
to try a suit, and defendant made no application to 
the Judge, or communication to the plaintiff, with a, 
mew to its being tried in a different district, the case 
was held to he not one for the exercise of any special 
power by the High Court for that purpose. KiisTO 
Dass Koohdoo V. Issue Chundbe Chowdhey 

. [11 W. B., 188 

14, — Civil Procedure 

Code, 1839, s. 6.—Potificaiion giving furUdiction 
as Small Ca^ise Court. — Power to transfer pending 
cases. — Where, on 3rd March 1870, the Government 
issued a notification under sections 4 and 6, Madras 
Act IV of 1863, investing the Additional Principal 
Sudder Ameen of Mangalore with exclusive jurisdic- 
tion to try Small Cause suits for sums under B50O 
within the jurisdiction of the District Munsif,^ — Held 
that the Munsif had no power after the notification 
to transfer to the Principal Sudder Ameen an appli- 
cation pending before himself at the date of the 
notification under section 6 of the Civil Procedure 
Code, 1859, the notification not being retrospective 
in its operation. Naeayana Maiya v. Gotikb 
Shbxty . . , . .6 Mad., IS 

15. Civil Procedure 

Code, 1839, s. 13. —Power of Sadder Cottrts. — Sec- 
tion 13, Act VIII of 1859, enacted that, where a suit 
was brought for innnoveahle property situated within 
districts subject to different Sudder Courts, the Judge 
in whose Court the suit was brought should Spply to 
the Sudder Court to which he was subject £«r authority 
to proceed, and the Sudder Court to which the ap- 
plication was made, with the concurrence of the other 
Sudder Court within whose jurisdiction the property 
was partly situated, might give authority to proceed. 
But no power was expressly given in the section cited, 
or elsewhere in the Act, to direct the transfer of a 
suit brought in a Court subordinate to one Sudder 
Court to a Court subordinate to another Sudder 
Court. Qucere, — Whether Sudder Courts acting in 
concurrence had power to make such a transfer. 
Skihube alias Nawab Mieza u. Oede 

[I. L. B., 2 All., 241 

16. — ^ — Civil Procedure 

Code, 1839, s. 13. — Family domains of the Maha- 
raja of Benares. — Held, following S. A. No. 969 of 
1877, decided the 14th December 1877, that tlie 
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Power to tv&nsier— continued. 
provisions of section 13 of Act VIII of ^1859 were 
not apiilicable in a case in wMcli a portion of the 
immoveable property was situate within the limife of 
the family doniams of the Maharaja of Penares, 
those doniaius not constituting a district within the 
moaning of that section. Ea(3-htf NatH Dabs' v. 
Kakaan Mal . . I. L. E., 3 A1L» 568 

17. — — — — — Civil Procedure 

Code, 18(7, s. 'M.— Place of suing.— grounds for 
transfer. — Section 24 of the Civil Procedure Code 
does not cuipower a High Court to transfer a suit 
instituted within its own jurisdiction to the jurisdic- 
tion of another High Court, hut only todechire in 
wiiich Court a suit shall proceed, and, if iiecessai'y, to 
stay all further proceedings -within its own jurisdic- 
tion. The defendants iu a suit instituted at Main- 
inn'i, who resided and carried oxi business at Surat, 
applied under section 24 of the Civil Procedure Code 
that the suit might be tried at Surat, on the ground 
that it would be tried with gi'eater convenience to 
them at that place. Eeld that there being no balance 
iu favour of either justice or convenience ou the side 
of the Surat Court, the suit should proceed at Main- 
puri. Tula Eaac ». Habjiwak Bass 

[I. L. R., 5 AIL, 60 

18. — Civil Procedure 

Code, 1877, s. 23. — Potoer of Sigh Court . — The 
High Court cannot make an order of transfer of a 
case under section 25 of the Code of CivU Proeedur'e 
unless the Court from which the transfer is sought 
to be made has jurisdiction to try it. Pbabx Labi. 
MoaooMDAE V. Komab KisaoRE Dassia 

[I. L. E., 6 Calc., 30 

19 . Civil Procedure 

Code, 1877, s. 25. — Transfer from Court in which 
a stiit has been wrongly instituted . — A suit for the 
infringement of certain inventions, instead of being 
instituted in the Court having, by virtue of section 
22 of Act XV of 1859, jnrisdietion to entertaih it, 
was instituted in a Court subordinate to such Court 
not having such jurisdiction. The Court having 
juriadii^ion to entertain such suit, at the joint request 
of the parties, tmnsferred it for trial to itself under 
section 25t)f the CivU Procedure Code, and tried it. 
Sold ill the High Court that, inasmuch as the parties 
had assented to the transfer of the suit, and its trans- 
fer brought it into the right Court, the fact that the 
suit had been originally instituted in the wrong Court 
did no't render the transfer illegal, and the Court 
having jurisdiction had properly tried the suit. Pet- 
Mas V. B 1 TI.L . . .1. Ii. B., 5 AH., 371 

But held by the Pxivy Council (reversing this deci- 
sion) that under section 25 of the Civil Procedure 
Code the superior Court cannot make an order of 
transfer of a ease unless the Court from which the 
transfer is sought to he made lias jm’isdiction to tx‘y 
it, Peary Lall Mosoomdar v. Komal Kishore Sas’ 
sia, I. L. R.,- 6 Calc., 30, approved. A suit having 
been instituted in the Court of the Subordinate Judge, 
who xvas iut'oxnpeteul to try it, the case was transfer- 


'TEAHSFEB OF CIVIL QASE-eoniinned , 
1. GENERAL continued. 

Power to transfer— CO 
red by consent of parties to the Court of the District 
Judge for convenience 'of trial. Seld that such 
transference was incompetent, and that such coiisont 
did not operate as a waiver of the plea to the juris- 
diction wlxich xvas taken in the defendant's written 
statement and sxxbsequently insisted upon. LEDaAR.u 
v.Bull 

[L. B., 13 1. A., 184 ; I. L. E„ 9 All., 191 

20 . Civil Procedure 

Code, 1882, s. 331. — Claim heloio ordinary pecuniary 
limit. — By virtue of section 647 of the Code of Civil. 
Procedure, a supeiior Court may, for sufficient cause, 
transfer a claim, registered under section 331, to a 
suboi'diiiate Court for trial. Sithauakshmi Vy- 
THiiiiifGA . . . I. L. B., 8 Mad., 548 

21. Reasons for trans- 

fer. — Amending issues. — Procedure on transfer. — The 
mere transfer of a suit for the coiiyenieuce of the 
public, or for the acceleration of business, from one 
suhordiuate Court to another, does not alfect the 
authority of the Judge of the District Court to trans- 
fer it to his own file, or. to another Court, or to x’C- 
traiisfer it, if he see sufficient cause for so doing; nor 
would the circumstance that a case had been up on 
appeal to the High Court 011 a preliininary point, and 
been remanded for a trial on the xiierits, limit the 
authority of the District Coui’t Judge to bring it upon 
his own file, or to transfer it to the file of. a Court 
other than that iu which it . was instituted. The 
oraissioix of the Judge to assign his reason for traas- 
ferring the case does not vitiate his proceeding. When 
a Judge traiisfers a ease to his own file, he is at liber- 
ty to amend the issues first laid down, and to ivaise 
additional issues, aiid to go into the whole case, ex- 
cept upon any question upon which there haS been 
a. judicial finding. Taeuckkath Mooeeejbb v. 
Goueee Cheek Mookeejee . 3 W. B., 147 

22. Proeedure.ontransfer.— 

denoe of witnesses. — Where a suit xvhich xvas filed 
originally before a Principal Sudder Ameen, who had 
fixed the issues and recorded the evidence of wit- 
nesses, is transferred by a Judge to his own file, the 
Judge, his Court being a Court of origuxal jurisdic- 
tion, ought to have the -witnesses before liiiu and 
take their evidence de novo. Uitn-opooewa v. Hue- 
BuiEUB Singh . . . .8 "W. B., 465 

23. — - — Civil Procedure 

Code, 1882, s. 25. — Court to which suit is transferred 
not taking fresh evidence. — Where the trial of a 
suit was commenced by a Subordinate Judge and 
then transferred by the District Judge to his own file 
under section 25 of the Civil Procedure Code, and the 
latter did not' retake the evidence, but dealt with the 
case as it came to him from the Suhordimite Judge 
and dismissed the suit,— ATeW that the District Judge 
had not tried the case within the meaning of section 
25 of the Code. Bandhh Naik v. Lakhi Khae 

,, [I.L.'B.,7 All.,:,842: 

24. — — — Case referred to 

arbHration.-~Poioer of Judge to decide after trans- 
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Jei '. — A ciiso lidviiitf Ijuen witluh'awu hy tbo Judge, 
for irial in ’uis owu (jonrt, from tiu* Priiiripal Sud- 
dur Aiihn'ii’s Court, u'lu're it luul alruiidy been refcr- 
iVil to sirbitrationj—d/fi/f/ that tlio Judge wu.s quite 
eouijwteut to d>*f.iue tdie fasi- liimseM, without ueees- 
sarily being bound alno to r(d’pr it t.o arbitration. 
Aiioo ALiiiosiirD «. Kishkn Moiidn SniarA. 

[6W.E.,290 

25. Application for transfer. — 

'Transfer of seneral- separate suits. — ttieparate a-ppli- 
catioHS. — Where; it is desired to have a nuniher of 
suits transferi'isd, a separate application should he 
made in each case for transfer. Kishoreb Lai, p. 
Luch-mux Doss . , . 2 H. W., 14=7 

2. LETTERS PA.TENT, HIGH COURT, cl. 13. 

26. Transfer to HigL Court.— 

TmiioUon of High Court, CalouUa. — Sessimis Court, 
Allahabad.— The High Court at Calcutta had no 
jurisdiction over the Court of the Sessions Judge at 
Allahabad, such Court not being subject to tlie 
superintendence of the High Court under the 13th 
section of the Charter. Geeat Easteee«Hotel 
Company v. Seceetaey op State foe Iyuia 

[1 Ind. Jur„ S., 219 

27. : Qround for Iraus- j 

fer. — Prejudice to interests of party . — A suit will 
not be removed from a Zillah Court in which it was 
instituted, to the ordimiry original jurisdiction of the 
High Court, unless it be clearly shown that the in- 
terests of the party petitioning for such removal will 
be prejudiced by a non-removal. Bobbadaile v. 
Geeooey . . ’ . Bourke, Ex. O. 0., 1 

28. — ^ Power to transm 

fer . — Grounds for transfer. — Inconvenienae. — Px- 
‘pense.—Tlie 13th section of the Letters Patent (I860) 
of the High Court at Fort William gives the Oonrt 
power to order a suit to be transferi’cd for trial only 
whei'e the transfer is agreed on hy the parties, or for 
the purposes of justice; and in the absence of agree- 
ment it must be made out that there will be incon- 
venience amounting to this, that, if the case be tried 
in the Court in which it ivas originally laid, the trial 
will be unsatisfactory. The mere fact that it would 
be loss expensive to try the case in the Higli Court 
is not .sufficient of itself for the Court to act upon 
and order the case to bo transferred. Ojoobeeam 
Khan a, Hobinmoney Dossee 

[1 Ind. Jur., S., 396 

29. — — ^J3roiindfor trans- 

fer. — Nature of questions for disposal.— Conduct of 
Judge.— On an application under the Letters Patent, 
18(55, clause 13, for the removal of a suit ,- — Held that, 
having regard to the whole circumstances connected 
with the case from the begiiming, the questions to 
be disposed of, and the conduct of the Judge before 
whom the proceedings were, it wnis projier and ne- 
cessary for the purposes of justice that the suit should 


TRANSFEE OF CIVIL CABE.-confhued. 

2. letters patent, high court, cl. 13 
— cofitinued. 

Transfer to Higli Cowet— continued . 
be removed. Titaeqob IxAriLNArTK Sahai Deo 
B. Goveenaient . , . . 10 B. L, E., 168 

30* Ground for trans- 

fer.- — Nature of guesUons for disposal. — J^ocnl pre- 
judice . — The Court refused to transfer a c.'ise frosn 
the mofussil, where there were, among oilier alleged 
reasons, suggestions that theydaintitPs ease might bo 
prejudiced by being tried in the luofnssil, and that 
difficult and intricate questions of law would arise 
in the case,' the Court not being satisfied by the evi- 
dence that such reasons existed. Cotni-ioN e. Cote- 
jon . . . . . 9 B. L. E., 10 

31, ^ Ground for trans- 

fer. — Consent of parties. — Pxpense . — A suit for an 
account and for other relief relating to immoveable 
property situated without the local limits of the ordi- 
nary original civil jurisdiction of the High Court, 
ivas instituted against several defendants in the Court 
of the Subordinate Judge of the district within which 
the property was situated. Upon a petition hy one 
of the defendants, consented to by most of the other 
defendants and hy the ydaintiff, the High Court or- 
dered the suit to be removed from tlie Court in which 
it had been instituted, to be tried and determined by 
the High Court as a Court of extraordinary original 
jurisdiction, on the grounds that the parties and the 
witnesses resided in Palcutta, that it w’ould be cheaper 
to try the suit in Calcutta, and that all parties ap- 
pearing on the motion desired a transfer. Payn v. 
Administeatob General of Bengal 

I. L. R., 6 Calc., 766 : 6 C. L. B„ 221 

32. Ground for trans- 

fer. — Difficult questions of Pnglish law in case . — 
The Court will order a suit to be removed from the 
mofussil, and tried in the High Court, when difficult 
points of English law' arise, and ivhen generally it ap- 
pears to be an unfit case to be tried in the mofussil. 
Doucbtt 1 ’. Wise . 1 lad. Jur., H, S., 94 

33. — — Ground for trans- 

fer . — Questions of English law. — Parties . — British 
subjects and residents of Calcutta,— 'Nhevo a case 
w'as originally tried by a Zillah Judge, and on appeal 
to the High Court on its ayipellate side tlie J udges of 
that Court remanded it to the Court beloiv for a 
fresh trial, intimating that it was a proper case to 
be transferred under elauso 13 of the Letters Patent 
j constituting the High Court ; and where it appeared 
I that questions of English law were involved in the 
j case, that the ivitiiesses and parties were chiefly Bri- 
tish subjects, and the plaintiff an officer of the High 
Court and resident in Calcutta, the Court ordered the 
case to be transferred for tidal to the High Court, 
original jurisdiction, Douciott n. Wise 

[1 Ind. Jur., LT. a, 227 

34^ — : Ground for trans- 

fer. — Sale in execution of decree. — Order wind- 
ing up company . — On 25th October 1870 a petition 
for the winding up of the B. T. F. Corayiany of 
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A-s iiii ^\■ 3 .s presciiteil to the Court of Chancery in 
EiitrlaiKl by (jnc of the sharehoklera of the Company, 
uiul ft nrnvjsional liquidator was appointed. On 5th 
Novonibi v, at an extraordinary meeting of the Com- 
pany,, it v.'as resolved that the Company should he 
v. onVid up, and llpiidators were appointed. On 12th 
Kovcinber, the petition for winding up came on for 
hciiring, and uu ordm.' was made that the voluntary 
winding up should continue subject to the supervision 
of the Court. On ISth November, by deed under 
the hands and seals of the liquidators, M. was ap- 
pointed their attorney in India. On 27th October 
certfiiu imnioveable j»roperties in Assam belonging 
to the Company were attached in execution of decrees 
in certain suits in the Court of the Munaif of De- 
hroglmr. On 9th December the properties were put 
up for sale, and xmrchased at prices which it w^as 
alleged were considerably under their value. Ap- 
plications were made itr the Munsif’s Court at 
Debroghur by the purchasers for confirmation of the 
sales, which applications w'ei-e ojqmsed by M., and 
pending the Mnnsif’s decision an application was 
made to the Deputy Commissioner of Luekimpore 
for an order to stay all proceedings in the decree- 
suits, on the ground of the order for winding up 
the Company of 12th November, which ai)plication 
v/as refused on 15th February 1871. On 16th 
February 1S71 the Munsif made an order con- 
liriuing the sales. M. thereupon petitioned the 
High Court for the removal of the suits from 
Assam to the High Court, to he tried in its ex- 
traordinary original civil jurisdiction, on the ground 
that no appeal would lie against the order of loth 
February, refusing to stay the proceedings in the 
suits : and that if an appeal should be preferred to 
the Deputy Commissioner from the order of the 
jllunsif confirming the sales,” his decision would he 
final. Tlie ap] 3 lieation was ojqjosed on behalf of the 
purchasers. Seld, the Munsif not having had notice 
of the winding-up order of 12th November, had 
power to sell tbe jjroperty on 9th December, and the 
sale having actually taken place, and there being 
nothing to show that there was any irregularity 
in the i)roceecliug3, the High Court would Irave no 
power, if the cases were brought down, to set aside 
tlu! sale. This, therefore, was not a proper case for 
the exercise of the power which the High Coiu't 
possesses under clause 13 of the Letters Patent. In 
'JCHJE AIAX'l'NU OF niiCKEE-STIIIS IN THE CotTET OF 

Munsif of Deeboghue . . 7 B. JL. E., 305 

35. Zato governing 

case. — Where a suit w-as originally instituted in the 
Hooghly Court, and B. 8., who was a defendant, and 
not subject to the jurisdiction of that Court, joined 
in an application to have the case tried by the High 
Court in the exercise of its exti-aoi'dinary original 
civil jurisdiction, Avhich application was granted, — 
Jleld per Pheae, t/., that the suit must he treated as 
if tlio jilaiut had been originally filed in the High 
Court, tile jiroceedings in the Hooghly Court being 
witb.out jnrisdiction, and tbe cause of action having 
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2. LETTERS PATENT, HIGH COURT, on. IK 
— contimted. 

. Transfer to High Qouxt—coniinued. 
arisen wholly within the jurisdiction of the, High 
Court, Selil on appeal by Peacock, C. J., and 
Macfhebson, J „ that the defendant H . 5., by join- 
ing’ in the application to have the suit removed to 
the High Court, admitted the jurisdiction of that 
Court to try the suit in t.he exercise of its extraordi- 
nary original civil jurisdiction, and could not after- 
wards dispute the jurisdiction. The law, therefore, 
to he administei’cd by the High Court must bo tbe 
same law' and equity which ought to have been ap- 
plied if the suit had been tried in the Court at 
Hooghly. Per Macfhebson, J . — The law which 
would have been applicable to the case if it had 
been tried at Hooghly, is practically the same as the 
English law', whatever may be the nationality of the 
parties. Geose o. Amibtamayi Dasi 

[4 B. L. E., O. C., 1 ; 12 W. R., O. C., 13 

AppUcaiion for 

transfer. — Before whom application should be made. 
An application to the Higli Court to remove a case 
from a District Court, and to try it as a Court of 
extraordinary original jurisdiction, under section IS 
of the Charter, should be made to a Judge sitting 
on the® Original Side of the Court. Dohoett v. 
Wise 4 W. E., Mis., 1 


37 . Bspense, ineonvenienee, or 

other good reason. — Civil Procedure Code {Act 
XIV of 1882), s. 23. — Practice .. — Section 23 of 
Act XIV of 1882 is only intended to provide for 
those cases where, on the ground of expense or con- 
venience, or some other good reason, tbe Court thinks 
that the place of trial ought to be changed. Parties 
desirous of obtaining the transfer of a case from 
one forum to another ought clearly to explain 
to the Court by petition and affidavit what is the 
nature of the claim and defence ; they slionld further 
state w'hat are the issues and the evidence required, 
and then satisfy the Court that, either on the ground 
of expense or convenience, or otherwise, the place of 
trial ought to he changed. Khatija Bibi -a. Tabuk 
Chundee Dutt 

[I. L,. E., 9 Calc., 980 ; 18 O. L. E., 182 

38 . Portion of property in an- 

otHer jurisdiction.— Cm Procedure Code, 1877, 
s. 23. — Procedure . — The fact that a portion of pro- 
perty, the whole of which is sued for in the Court of 
the Munsif of A., is of less value than the remaining 
portion w'hich is within the jurisdiction of the M.un- 
sif of B., is no sufficient ground for an aiqilication 
under the Cod(j of Civil Procedure, section 23, toj- a 
transfer to tlie latter Court. A party applying 
under section 23, Act X of 1S77, must first of all give 
notice to the otlier party or side; the application 
should then he received by the Munsif and trans- 
mitted to tlie High Court tlirough the Di.striet Court. 
Pcteehnjotb V . Deon Panbay , 2 O. la. E., 352 
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1, GENERAL CASES. 

1. Power to transfer.— 

Procedure Code, 1882, s. 178. — Reference to High 
CouH. — Burma Courts Aet {Act XVII of 1875), s. 
SO. — The Local Government has no power, under 
section 178 of the Code of Criminal Procedure, to 
transfer for trial to the Court of a Commissioner a 
criminal case duly committed for trial to the Court 
of the Recorder of Rangoon ; but the Local Govern, 
nient has the power to tiansfer a case from the dis- 
trict of Rangoon to the Sessions division of Pegu. 
Queen-Empress i\ Nga Tha Moung 

[I. L. E., 10 Calc., 643 

2 ^ Criminal Proce- 

dure Code, 1882, s. 526. — District Magistrate and 
Civil and Sessions Judge (qua Magistrate) of Ban- 
galore subordinate to High Court. — The District Ma- 
gistrate and the Civil and Sessions Judge of the civil 
and military station at Bangalore are Mag-istrates 
subordinate to the High Court at Madi'as within the 
meaning of section .526 of the Code of Criminal Pro - 
cedure. The High Court, therefore, has power to 
transfer a case from the Courts of those Judges to 
any other Criminal Court. Under the circuin- 
stances disclosed, the Pligh Court transferred tills 
case. Scott ®. Ricketts . I. Ii. K., 9 Mad., 356 

3. Poioer of High 

Court, Bombay . — Criminal Procedure- Code, 1882, 
s. 526- — Aet III of 1884, s. 11. — Cantonment Ma- 
gistrate, Secunderabad. — The High Court of Bombay 
having been vested by notification of the Governor 
General of India in Council, No, 178, of 23rd Septem- 
ber 1874, with original and appellate criminal juris- 
diction over European British subjects, being Chris- 
tians, resident, amongst other places, at Secundera- 
bad, outside the Presidency of Bombay and within 
the territories of His Highness the Nizam of Hyder- 
abiid, the Cantonment Magistrate of Secunderabad 
in his character of a District Magistrate is subordi- 
nate to the High Court in criminal mattei\s relating 
to Christian European British subjects iu Hyderabad 
within the contemplation of section 526 of the Code 
of Criminal Procedure, Act X of 1882, as amended 
by Act III of 1884, section 11 j and the High Court 
possesses, by virtue of the appellate jurisdiction so 
vested in it, the power of transferring a criminal 
case pending in the Cantoiunent Magistrate’.s Court 
either to itself or to any Criminal Court of eijual or 
superior jurisdiction. The High Court by an order 
under .section 526) of the Criminal Procedure (,'ode 
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(Act X of 1882) transferred the present ca.se of de- 
famation from the Court of the Cantonment Maiiis- 
trate at Secunderabad to the High Court for trial, 
on the ground that no macliinery for a trial by jury 
e.visted at Secunderabad. Queen-Emprb.ss v. Ed- 
AVAEDS . . . . I. Ii. R., 9 Bom., 333 

4 . Potcer of High 

Court, Bombay. — Aden Act II of 1864.— ■ Tramfer 
of case from Court of Political Resident at Aden . — 
Criminal Procedure Code, 1882, s. 526, — A prisoner 
charged with having committed murder at Perim 
was committed by the Magistrate there on the 26th 
August 1885, for trial before the Political Resident 
at Aden, by whom he was convicted and sentenced to 
death on the l4th September 1885. On the 26th 
.January 1886, the High Court of Bombay reversed the 
conviction and sentence, on the ground that, the 
Court of the Resident had no jurisdiction over the 
Island of Perim, and that the Resident, not having 
been appointed a Judge of a Court of Session for 
that island, was not competent to try the prisoner. 
The High Court ordered a re-trial before a competent 
Court. On the lOfcli February 1886 the Government 
of Bombay issued the notification (No. 823) above 
set forth. On the 11th March 1886 an application 
was made to the High Court of Bombay for the 
transfer of the case to another Court of Session or to 
the High Court for trial. Held that Perim is a 
Sessions Division, and that, after* the establishment, 
under the Code of Criminal Procedure, of a Court of 
Session for. the Perim Sessions Division and the 
ajipoiiitraent of the Resident at Aden as Sessions 
Judge of that Coui't, the accused stood properly com- 
mitted to a Court of Session. The High Court, 
therefore, could transfer the case from that Court, 
under section 526 <vf the Code, to any other Court of 
eijual or superior jurisdictioii, or to the High Court 
of Bombay. Per Birdwood, J. — The .High Court 
cannot, under section 526 of the Criminal Pro&dnre 
Code (Act X of 1882), any more than under section 
25 of the Civil Procedure Code (Aet XIV of 1882), 
direct the trausfer of a case, which is not properly 
before a subordinate Court of competent jurisdiction, 
to receive and try it. Peary Laid Mozoomdar v. 
Komul Kishore Dossia, I. L. R., 6 Calc., .30, follow- 
ed; Queen-JBmqjress V. fkakii, I. D. R„ 8 Bom. ,312, 
distinguished. Per Jabdine, J. — After the High 
Court had annulled the proceedings^ in the Court of 
the Resident at Aden as without jurisdiction, the 
case could not he treated as_ still pending in hi.s 
Court; aud as there was no' Court of Session in 
existence at the time of the coiiimitnient, it neces- 
sarily folloived that the case remained in the Magis- 
trate’s Court. But, whether the case was considered 
as pending in the Court of a Magistrate or of a 
, Resident, or of a Sessions Judge, the High Court had 
the power to trausfer it, and that under the circum- 
stances the case should he so transferred to the High 
Court for trial. Queen-Emteess v. Mangal Tek- 
CiiAND . . . . I. Ii. R., 10 Bom., 274 
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TEANSF23R OP CRIMIIJAL CASE— co?i- 

iitiiwd. 

1. GENERAL CASES— 

5 , Transfer to High Court.— 

Courts’ Criminal Frovedure. Act, X of 4blo, s. 147 
{ Crcuinal Frocedure Code, 18S2, s. 52(>) and s. 115,— 
'• Case’' rrjcn’nl in Eigh Court. — lieference to Police 
CA'ighdrate.— SciMe, -Tliat the *' ease ” meationod in 
hi'cti.ci ] 17 of the iligh Court’s Criminiil Frocedure 
Act. X of 1875, luitst ^efer to some question in the 
nntufo of a criminiil proceeding, and not to a matter 
of a j!!i<,yi-civil chariicter, such as the reference to a 
Folii'c iliigiatrate contemplated in section 115. liEO. 
V. RAJirA.DA3 SA3IALDAS. Ex PAKTE MaDATJI DiIAB- 

■ BAM3I 12 Bom., 217 

0 ^ JTigJi Courts’ Cri- 

minal Procedure Act, 1875, s. 147 {Criminal Proce- 
dure Code, 1882, s. o2fi).—'‘ Other proceeding."-— 
' Cominiiment, Application to quash. — 24 23 Viet., 

c. lOi, ss. 12 and 15. — The words “or other proceed- 
ing ” in section 147 of Act X of 1875 did not include 
a commitinent, and an application to have a commit- 
ment Lpiashed could be entertained under the provisions 
of that section. Ijr the matteb of the petition 
OF Chaeoo Chundee Muliiok. Charoo Chun- 
DEB Mulmck u. Empress 

[I. L. E., 9 Cale., 397 

7 ^ Acrpdttal. — Pre- 

sideneg Magistrates Act {IV of 1877), s. 181 . — 
Calcutta Municipal Act {Sengal Act IV of 1876), 
ss. 73, 79, — The powers of interference given to the 
High Court by section 147 of tlie High Courts’ Cri- 
minal Procedure Act, were not intomlud to he exor- 
cised in the case of an acquitbil by the iliigislrate, 
hut only in the ease of convictions or other orders 
whereby a defendant is aggrieved or injured. Cor- 
poration OF Caecptta V . Eheecunram Napit 
alias Bheecpn Napit . I. L. R., 2 Calc., 290 
8 . — — High Courts’ Cri- 

minal Procedure Act, 1873, s, 147 {Criminal 
Procedure Code, 1882, s. 526. — Notice to prose- 
cutor. — Penal Code, ss. 292 and 294. — Specific 
charge, — Procedure on transfer to High Court , — 
la an application for the transfer of a case under 
section 147, Act X of 1875, in which the prisoner 
has been convicted and is nndergolng imiirisoument, 
it is iu the discretion of the Court to order, for sufli- 
cieut prlma facie cause shown, that the case be 
removed without notice to the Crowi. Semhle,— 
A charge under sections 292 and 294 of the Penal 
Code should he made specific in regard to the repre- 
sentations and words alleged to have been e.xhibited 
and uttered, and to be obscene ; and the Magistrate, 
in convicting, should in his decision state distinctly 
what ivere the particular repriisentations and words 
which he ibund on the evidence liad been exhibited 
ami uttered, and which he adjudged to he obscene 
within the meaning of those" sections. Wlmre no 
such specific decision has been given, tbc High Court, 
when the case has been transferred under section 
147, Act X of 1875, may' either try the case de novo, 
or dismiss it on the ground .that the Magistrate has 
come to no findin.g on which the conviction can be 
sustained. Queen r. Upeki>ron.4th Doss 

[I. L. E.., 1 Oalc., 356 


TEAATSPEE OP ORIMIHAL OASE-cojs- 

tinned. 

1. GENERAL CASES— 

Transfer to Higli Courts — coniimied. 

9 ^ ^ High Courts’ Cri- 

minal Procedure Act, 1873, s. 147. — Transfer of 
case before Magistrate, — Poioer to issue mandamus, 
— A charge was made against the accused of using 
criminal force under section 141 of the Penal Code, 
The Police Alagistrate heard the evidence for the 
prosecution, and, without disbelieving it, decided it 
did not amount to tlie offence charged. Held that, 
assuming that an error of law had been committed, 
the High Court had no power to issue a mandamus 
to the Magistrate to commit the defendants ; it was 
not a case where the Alagistmte had declined juris- 
diction ; he had exercised his jurisdiction and heard 
the case. Held, also, it was not a case which the 
Court could transfer under section 147 of the High 
Courts’ Criminal Procedure, Act. In the matter. 
OF THE Empress on the prosecution of Mae- 
ooiM V. Gasper . . I. L. E., 2 Calc,, 278 

10. ^ — High Courts’ Cri- 

minal Procedure Act, 1873, s. 147. — Case transfer- 
red to High Court. — Refund of fine on quashing 
eonviction. — Notes of evidence taken by Magistrate. 
—The High Court had no power, under section 147, 
Act X of 1875, to order a fine to be refunded on 
quashing a conviction. The .Court in this instance 
decided whether the case should be transferred under 
section 147 on the notes of the evidence taken by the 
Magistrate at the trial. Queen on the Piioss- 
cuTiON OF Morad Ali V. Jbebun Bux 

[I, L. R., 1 Calc., 854 

: Fiigli Courts’ Cri- 
minal Procedure Act, 1873, s. 147. — Costs.— Police 
Magistrates. — Notes of evidence. — In a case trans- 
ferred to the High Court under section 147, Act X 

of 1875, the Court had no power to give costs. 

Semhle , — The case may be traiisferred after final 
determination by the Magistrate. Notes of the pro- 
ceedings before them should be taken in all cases by 
the judicial officers of all Criminal Courts subject 
to the Act. In the matter of Louis. In the 
MATTER OF BENGAL ACT VI OF 1866 

[15 B. L. E., Ap., M 

12 . — — Power of District Magis- 
trate , — Power to call for case. — Procedure when, 
having called for it, he finds it out of his jurisdic- 
tion . — The Alagistrate of the district has authority 
to call up toliis own Court any criminal ease without 
limitation as to the stage of proceeding at which it 
may be called. If the Magistrate, Itaving in the 
exercise of his authority withdrawn any ease, finds 
that it did not come within the jurisdiction of his 
Magistracy, he would not merely be competent but 
bound to refuse to proceed further with the case. 
ViLAETEE KhANUM V. AIeUER A'LI 

[24 W. E., Cr„ 4 

13. Held that, al- 

thougli the ATagistrate of a district is competent to 
order the removal of any particular case from the 
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TRAISrSPEE OF CBmiETAL CASE— eo«- 

tinued, 

1. GENERAL CASES— 

Power of District Magistrate— eoBiM 2 €ieA 
fil<i of a sul)ordinate Court to his own, it is doubtful' 
whetlier he can by genei’al pi’oeeeding direct the 
traiisfer of cases whieli have no existence, and w'hich 
are not pendiiig before any of his subordinates. 
OoVEEKMENT t'.'OliiDnAEEE LAI.1, 

[I Agra, Cr., 24 

14. Application for transfer. — 

Criminal Procedure Code, 1872, s: 64. — Power of 
Judge aciing on English committee. — An applica- 
tiori for the transfer of a case under section 64 of 
tlie Criminal Procedure Code should be made, not by 
letter to the English Department of the High Court, 
but before the Court iu its judicial capacity, and 
should be supported by affidavits or affirmation in 
the^ usual way. Queen «. Zuhieuddin 

[I. L. R., 1 Calc., 219 : 25 W. R., Cr., 27 

15 . . Eotiee of transfer.— SwSordj- 

nate Magistrates . — Criminal Procedure Code (Act 
X of 1872), s. 48. — Notice to the parties before the 
transfer is made. — Before a Magistrate of a district 
can ti“ansfer a case from a Court subordinate to him 
to any other subordinate Court, notice of such in- 
tended transfer should he served upon the parties, so 
a| to enable any or either of the parties to come for- 
ward and show cause why such transfer should not 
be made. In the mattek or the petition oe 
Teaootta Shekdae. Teacotxa Sheedae n, 
Ameee Ma.tee 

[I. L. E., 8 Calc., 893 : 10 C. L. R., 239 

16 . Transfer of partly-Heard 

ease, — Hearing of enidenoe. — Wliere a case which 
has been partly beard by one officer is transferred to 
another officer for trial, the latter should hear all the 
evidence in the case before deciding it. Kopil Nath 
JSahi u. Hone beam . , 14 W. R., Cr., 3 

Queen v. Kuelian Singh . 2 HT. W., 488 

The High Court, lio'U’ever, declined to interfere in 
a case of this sort, as the prisoners did not appeal or 
raise any objection to the trial on this ground. 
KoPiE Nath "Sahi a. Koneeeam 

[14 W. R., Cr., 3 

2. LETTERS PATENT, HIGH COURT, CE. 29. 

17. Transfer to High. Court. — 

Power to transfer . — Criminal Procedure Code, 
1872, s. 64. — Section 29 of the Letters Patent of 
18(35 empowers the High Court to transfer for trial 
before itself an appeal to a Court of Session from 
the sentence of a District Magistrate, and this 
power was not affected by section 64 of the Code 
of Criminal Procedure, 1872, which authorised 
the High Court to transfer an appeal from one sub- 
ordinate Court of criminal jurisdiction to another. 
Sitapathi Nayueu V. Queen 

[I. L. R., 6 Mad., 32 

18. Power to trans.- 

fer. — “ Coinpeiencg " to investigate case, — The con- 


TRA3NSPER OP CEIMINTAL CASB-cok- 

tiiiuecl, » 

2. LETTERS PATENT, HIGH COURT, CE..29 
—coiitiimed. 

Transfer to High. Court — continued. 
struction of clause 29 of the Letters Patent, 1865, 
is, that the High Court has power, if in its discre- 
tion it thinks right to exc.Tci>;e il, to trjia.sfer the in- 
vestigation or trial of any <‘rimiiml oiunme commit- 
ted in Calcutta to a mofussil Cous’t, wiii(di is other- 
wise competent to try it, or to direct the trial by 
the High Coni't of an otiVnce ea)mmittcd in tin? 
mofussil. “Competent to invasstigate it” does not 
include competency asvegmvls local juvisdiction, hut 
only competency with regar<l t,o tin? ftffeudor, the 
nature of the offeiici?, and the puriishmout. Que.en 
®. Nabadwip GoswA'm 

[1. B.L. B., O. Cr., 15 : 15 W, R., Cr., 71, note 

19. Power to trans- 

fer. — Potoer of single Judge on original side of 
High Court. — On an application made .for the trans- 
fer of a case from the Sessions Court at Patna for 
trial by the High Court at Calcutta, on the groutuls 
mainly that all but one of the chai'ges against the 
pi'isoners were for offences committed in Calcutta ; 
that the selection of Patna as the place of trial was 
calculated to xn’cjndice the prisoners ; that the police 
at Patna were getting up the case against the 
prisoners by improper and illegal means; that by 
these means was created such a feeling of dread and 
insecurity anxong the witnesses and others in Patna as 
would in-event a fair trial from taking place there j 
that some of the witnesses for the defence, although 
wdlling to give evidence in. Calcutta, refused to go to 
Patna to give evidence; and that many difficult 
l^oints of law were likely to arise at the trial ; but 
these allegations were denied by the affidavits filed 
iu opposition to the apidication, — Held (Maophue- 
SON, J., doubting), the High Court had power under 
dai’iso 29 of the Letters Patent to transfer the case 
for trial by itself. The Court, however, refused the 
application, on the ground that a sufficient case had 
nob -been made out for the exercise of the pmver of 
the Court. Per Pheae, J. — A single Judge, sitting 
on the original side of the Court, has power to 
entertain an aiijilication for the removal of a crimi- 
nal case from a Court iu the mofussil to the High 
Court ill the exercise of its e.xtraordinary original 
criminal jurisdiction. Queen v. ameee Khan 

[7 B. L. R., 240 : 15 W. B., Cr., 69 

3. GROUND FOR TRANSFER. . 

20. ^ Mature of grounds for 

transfer, — Transfer from one. Magistrate to • an- 
other. — The High Court will not, execxit on very 
strong and very clear grounds, transfer a case from 
one Magistrate’s Court to that of another Magis- 
trate. In the mattee oe the petition of Shan- 
TTAE Abaji Hushing. Reg. v: Shankae Abajx 
Hoshing . . . . S Bom., Cr., 69 

21. ^ ProLaloility of unfair trial. 

. — Transfer from one Magistrate to a-Hother. — It is 
only when there is reason to suppose that the prisoner 
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TEAKSFEE OP CEIMIITAL CASE-cob- 

timied, » 

3. GliOTJND FOR TRANSFER— 

Pi'obability of unfair txi&l—coniirmed. 
will no6 liave a fair trial that the High Court will 
traiiiil’cr a case from oue magistei'ial officer to an- 
otlier. Qcee^' a. Kisio CHXjifDER Ghosb 

[2 W. E., Cr., 58 

gl2. ^ — — Proof of grounds 

for transfer. —Grounds necessarg to obtain trans- 
fer iohen application is opposed by aeotised. — Be- 
fore the transfer of a case from one Criminal Court 
to another can be made, in cases in which the ac- 
cused objects to the transfer, the prosecution must 
bring forward the very best evidence to prove that a 
fair trial cannot he had in the disteict in which the 
case is ordinarily triable. In the matter oe the 
PETITION OP THE XiEGAE KEMEMBEANCEE. Em- 

i>EESS V. Nobo GopaIi Bose 

[I.Ii.E., 6Caie.,491 

23 . «■ Prosecution initiated by 

Magistrate, — Conviction before same Magistrate. 
— Transfer of appeal from Magistrate to Sessio7is 
Jadye.— Where the Magistrate of the district had 
procured the initiation of a number of prosecutions 
against the same person, and one of them which h.ad 
resulted in convietion came tip before him in appeal, 
the High Court, considering that it was not al- 
together seemly that he should hear the appeal, 
ordered its transfer to the Sessions Judge, Ram- 
zan Am V. DuEPO Komixia . 24 W. E,., Cr,, 58 

24. Judge forming premature 

opinion. — Convenience . — ’Relieving judicial officer 
of case he tinshes not to'trg.— 'l'he High Court does 
not exercise its powers of transfer in a case of for- 
gery or perjury solely on the ground that the Judge 
who is to try the case has formed an opinion that 
the document has been forged or the perjiu-y com- 
mitted. But when the transfer can he made with- 
out risk of any improper interference with the 
cour,se of Justice, and without much inconvenience 
to the parties and witnesses, the transfer would be 
proper, not only as a fair concession to the accused 
person, 1>ut as a means of relieving the Judge from 
a position wliich he would himself desire to avoid, 
is THE MATXEE op THE PETITIOS OP AeUNAOHALLA 

Reddi 5 Mad., 212 

25. Illegal procedure by 

Magistrate .— antagonistic to accu.sed. 
— Pou’er of High Court , — Where the procedure in 
the ease of a person charged with an offence was 
foiyid to he irregular and illegal, and the Magistrate 
was prejudiced and antagonistic to the prisoner, the 
High Court -macle an order (as in the Bancoorah 
case, -i B. L. S., Ap., 1) to transfer the proceedings 
to be tried by another officer appointed or deputed 
by the Government of Bengal to try the ease. Ab- 
DOOL IfABra Khan v. Maoisteatb of Phene ah 

[11 B. L. R., Ap., 8 ; 20 W. E., Or., 23 

26. Judicial ofideers interested 

in case. — Criminal Procedure Code, 1872, s. 64 . — 
Road Cess ease. — Transfer of appeal for trial . — 


TEAlsrSFER OF CBIMmAL CASB-cob- 
tinned. 

3. GROUND FOR TRANSFER— 

Judicial officers interested in ease— coh- 

tinued. 

Where it appeared that the only officers in the dis- 
trict of P. otherwise competent to hear an appeal 
from a conviction for theft of property alleged to 
have helonged to the Road Cess Committee of the 
district were, by reason of their connection with 
that committee, interested in the result of the appeal, 
the High Court directed that the petition of appi'a!, 
together with all papers connected therewith, should 
be forwarded to the Sessions Judge of the 21-Per- 
gunnahs, to be dealt with as an appeal presented in 
Ms own Court. In the matteb op. Dwaeka Nath 
Baneejeb . . . . 6 O. L. R., 279 

27, Magistrate expressing opM 

nion unfavourable to accused.— Pro- 
cedure Code, 1861, s. 36 . — Transfer hg Magistrate, 
— Although section 36 of the Code of Criminal Pro- 
cedure did not require a Magistrate to state his rea- 
sons for transferring a criminal case from a Court 
snhordinate to him to his own or to any other sub- 
ordinate Court, the High Court set aside an order of 
a Magistrate transferring a case after the Subordi- 
nate Magistrate, before whom it was, had taken the 
evidence for the prosecution, and had expressed an 
opinion unfavourable to the prosecution. QrEEN*r. 
Nobocoomab Baneejeb . 14 W. B., Cr., 12 

28. Jurisdiction.— PZflce 'of com- 

mi,ssio9i ofoffience. — Transfer of preliriiinary inuesti- 
gaiion . — Criminal Procedure Code, 1872, ss. 64 and 
69. — The High Court, under sections 64 and 69 of the 
Code of Criminal Procedui’e, directed the preliminary 
investigation in this case, in which the accused was 
cliarged with criminal breach of trust, to he held in 
Calcutta, the place where the offence charged was, if 
not wholly, at all events partly, committed Quern 
V. Macdonaix) . . .22 "W. E., Or,, 6 


Erection of building for school 

on land. — Gift of builduig for a school.- Position 
of managers of .school. — Suit by raanayersfor trover 
and trespa.ss. — Whore a party who, partly with his 
own funds aud partly' with RlOO subscribed by the 
village, erected a building for a school, never gave 
the property to the school, and never even acquiesced 
in the managers of the school entering upon it, — 
Held that the managers entered upon it as trespas- 
sers, and that although the proprietor acquiesced in 
their having taken possession, he did not thereby 
convey any property in the school to the suhscrihers, 
and was not bound to repay that portion of the 
money which ho expended himsedf in building the 
house, or to do more than return tliat portion pf bhe 
funds which were subscribed by the village. Seee- 
HUEKy Roy v. Hues . . . 7 'W. E., 476 


TBA21SFBR OF PROPERTY. 

See Vendor and Phhchasee— Compee- 

TION OP TEANSPEE. 

[I. L. R., 2 Bom., 547 
I. L. R., 5 Bom., 654 
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^‘SAHSFER OF PROPERTY— coiiftmted. 

,Ei'e<3tion of building for seliool on land— 
coiitiuiied. 

S. C. oil reiei'uncu (lu orisjinal trial 

i6 W. R., Civ. Ref .3 21 

wMle transferor is out of pos» 

session. 

See AKD PCECHASEE— Bum oz? 

SAXE . . 2 B. iu E., P. C., Ill 

1, Sale while vendor is out of 

p03se.ssion. — Riijhl, of pui'chaser to me for ^jos- 
sessioii . — It is tiio prarticc of the Courts in this 
country to give olfoct to sales of propertj' niado by 
persons out of possession, and to recognise the title of 
the purchaser to maintain a suit, Runnoo Pan- 
niiY 'll. Bhksh Ai.i . . . SliT. W., 2 

Kcaiueoobdeen V. Ehadoo . 11 W. E., 134 

AuxocK Mokee Dossia V. Auxook Monee De- 
EIA 25 W. R., 48 

Peaseeisesa Dey X'. Biswambhab Seist 

[2 B. L. E., A. a, 207 
11 W. E„ 81 

— ... MiffM of pur- 

chaser to Site for possession. — JFaut of considera- 
tion. — Alleged purchasers whose vendors were not 
in possession, and who have paid nothing for what is 
.said to have been sold to them, are not competent to 
m.aintaiu a suit for possession of the property in dis- 
pute. BisnoEATir Dey Roy u Chendee Mohvn 
Dutt Biswas . . • . . 23 "W. E., 165 

See Taba Soondoeee Chowdhkain ®. Coxxec- 
roE OE Mymensingh 

[13 B. 2h. R., 495 : 20 W. E., 446 

3. __ — Right of pur- 

chaser to sue for possession . — The current of High 
Court decisions on the question whether a purchaser 
from a party not in possession is competent to main- 
tain a suit to recover the land, is in favour of the 
right to bring a suit. Bissessue Doss i». Joy- 
KiSHOEB Doss . . . . 25 W. R,, 223 

4 . Wrongful dispos- 

session of vendor. — Right of vendee to sue for posses- 
sion. — Where a conveyance of property was made by 
a person who had been in possession and enjoyment 
for years before she was wrongfully ousted, the con- 
veyance was held to give a right to sue for immediate 
possession. Bieah Simgh v. PABBPi’jrY Kooee 

[22W..E.,99 

Nittyanvitd Gossaiw s. Shama Chuen Cbat- 
teejee . . . .23 W, E., 163 

See Gung-a Hueey Nundee v. Raghpbeam 
Nukpee , 14 B. L. E., 307 : 23 W. R., 131 

5. — Right of assignee 

to sue for possession. — Third parlies. — Requisite 
proof. — An assignee of property, of which the assignor 
was not in possession when the assignment was 
made, can only recover, even from the hands of third 
persons, upon shondng that he would have a right to 
enforce specific performance of his contract against 


i TRAlffSFBE OF PROPERTY— 

I Sale while vendor is out of possession— 

I continued, 

his assignor if the property were come baolr to tine 
hands of the assignor. Boodhubt Singh r, Lvxee- 
FBN . = . . 2-2 W. E.5 535 

Riffd to specif c 

performance after purchase of right to sue . — Wliere 
a purelniser of a right to sue for }<< Iwiugs a 

suit for specific perfoi'niance, and it is not alicwu 
that.lie has left undone anything acccs.-nvy to entitle 
him to what he claims, it must be; talvcii in speunal 
appeal that blm plaintiff is entitled to insist, on 
specific performance of his contract with his vendor. 
Laxxa Sabix Chand v, Goopxe Kuan 

[22 W. B., 187 

7. ; Suit ig assignee 

for possession. — Effect of bill of sale . — The assignees, 
R,, K., and G., of certain property brought against 
the as.signor, L., and others, a suit to obtain posses- 
sion of a portion of assigned pivperty of which he, 
L., never had possession, and to obtain a declaration 
of right of ownership to the other portion already in 
the possession of one or more of themselves. Meld, 
that as L., at the time when the assignments were 
made, was not in either actual or constructive.posses- 
siou, ho was unable thereby to pass the property, and 
that the hill of sale was only evidence of a contract 
to he performed in future upon the happening’ of a 
contingency. Ram: Khexawvn Singh v. Oudh: 
Kooee 21W. B.,101 

And see Boodhgn ®. Boodhgn Singh 

[21 W. B., 156 

8. Suit hg assignee 

for possession. — Validitg of transfer. — The phiintiffs 
sought to recover possession from the defendants of 
certain land, claiming under a kararnama executed 
to them by one Mutyawa. The defendants contend- . 
ed that Mutyawa had never been in possession of the 
land. The lower Appellate Court held that as Mutyawa 
was not in possessiuii at the time when the' karar- 
nama was executed, the plaintiff’s claim was not 
maintainable. On appeal to the High Court, — Meld,, 
reversing the decree of the lower Appellate Courts* 
that the circumstance of Mutyawa’s not having been 
in possession at the time the k’iraruama was executed 
did not prevent the plaintiffs from recovering posses- 
sion from the defendants. Kalidas x: Kanhaya 
Lall, I. L. R., 11 Calc., 121 : L. R., 11 I. A., 219, 
referred to and follow'ed. Ugaechani) Manack- 
CHANU V. MADAPA SoMANA 

[I. L. E„ 9 Bom., 324 

9. Sale in execution 

of decree. — Assignment bg purchaser who has not 
obtamed possession. — Upon a sale in execution of a 
decree the property in the tiling sold passes to the 
purchaser; and there is nothing in either the Hindu 
or the English la^v which debars a third person 
from taking an assignment of such property tfrom 
the auction-purchaser, albeit it has not been reduced 
into possession by him. Govind Ragvnai'h v. Go- 
yiND Jaqoji . . , I. li, E., 1 .Bom., 500 
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TIiAESFER OF VliOTBEl!Y-~con firmed. 

10. Hypothecation of property 

without possession. — Incomplete title.— Held 
tliut the liy?!otht!catioii of property to which a 
judffment-dcUor had not acquired absolute title was 
iHCniupiete and in.suilicient to create a valid and pev- 
fpct lien ill favour of the inortg'agee enforceable by 
law against tlie actual possessor. Heecuukd Sings 

Raii Singu . . . .1 Agra, 286 

11. Lease granted while lessor 

is out of possession. — A valid lease cannot be 
granted by a person not in possession of the lands 
leased. Tiriir o. Kkisto Moui'w Bose. Hoten- 
BEN V, Akbau All . . L. Pi., 1 1. A., 76 

12. •- Hiphts of lessee. 

for possession. — A transfer of property of 

which the traiisforor is not at the time of the trans- 
fer in possession, is not ipso facto void. Whore a 
putnidar, while out of possession of the putni estate, 
granted a dur-putni thereof,— ileZrf that the dur-put- 
nidar’s suit against third persons, who were in posses- 
sion of the estate, to recover possession, would lie, it 
appearing that the .plaintiff had paid an adequate 
consideration for the dur-putni, and that the dur-putni 
pottah was not evidence of a contract to be pierformed 
in future on the happening of a certain contingency, 
or that if it were so, that the plaintiff bad done all 
he was bound to do to entitle him to specific per- 
formance of the agreement by tlie putnidar. Loke- 
kath.Ghose V. JuGOBUNUitoo Ror 

[I. L. R., 1 Calc., 297 

TRAHSFBB OF PROPERTY ACT (lY 

OF 1882). 

Hee Lease— Construction. 

II. L. R., 7 Bom,, 256 

See Mortgage —FoRECLOsniiE— D emand 
AND Notice of Foreclosure. 

[I. L. R., 8 AIL, 3S8 


See s. 10 . . I. L. R„ 7 AIL, 516 

Mortgage executed hefore 

Act came into force. — Assignment of after Act in 
'cperntioti. — The provisions of the Transfer of Pro- 
perty Act ajjply to the assignment of a mortgage 
made after tliat Act came into force, although the 
mortgage may have been made hefore the commence- 
ment of that Act. Laia Jugdeo Saitai v. Baij 
Behabi Lal . . I. L. B., 12 Calc., 505 

— and as. 67, 86.— Suit for 

foreclosicre of mortgage.— Beug. fieg.XFIIof 1806, 
ss. 7, <9. — Procedure.— Act I of 1868 < {General 
Chimes Act), s 6,— A mortgagee by conditional sale, 
under an instrument executed .while Regulation 
XVII of 180(1 was in force, and before the Transfer 
of Property Act, 1882, which repealed that Regu- 
lation, came into force, sued, after the repeal of that 
Regulation, for foreclosure of the mortgage, not 
having proceeded in accordance with t.he provisions 
of section 8 of that Regulation. Held (Stuart, 
C. J., dissenting) that the procedure of that section 


TRAHSFEE OP PROPERTY- ACT (lY 
OP 1882), s. 2, and ss. 67, 28 -contbiuech 
was not saved by clause (e) of section 2 of the Trans- 
fer of Property Act, but the provisions of that Act 
were applicable to the kuit. Ganga Sahai a. Ki- 
SHEN 8AHAI . . . I. L. R., 6 AIL, 262 

3. — — - and ss, 67, QQ.—Mori- 

gage-deeree, — ’Execution of decree, — A decree- 
holder, who had obtained a decree in the year ISSO 
against his judgment-dehtov, declaring his title ii>. 
certain mortgaged properties and authorising' a sale, 
sought, after several previous applications keeping’ 
the decree alive, to execute his decree again on the 
loth April 1885. The Judgment-debtor objected, 
on the ground that no suit had been instituted or 
decree obtained under section 67 of the Transfer 
of Property Act as directed by section 99. Held 
that section 99 of that Act was not intended to 
apply to decrees already obtained declaring a lieu 
and authorising a sale, but even assuming that it 
was so intended, section 2 of the Act saved the right 
of the decree-holder to obtain a sale of the mort- 
gaged properties. Ganga Sahai v. Kishen Sahai, 1. 
1. It, 6 AIL, 262, distingui.shed. Dinendea Nath 
Sannyad V. Chandea Kishoeb Munshi 

[I. L. E., 12 Calc., 436 

4 . el. (e)^ and s. 86.— Mort- 

gage, — Conditional sale. — Suit for possession on 
foreclosure. — Beng. Reg. X.'VII of 1806, ss. 7, 8 . — 
The procedure laid down in the Transfer of Pro- 
perty Act may be applied to the case of foreclosure 
of a mortgage executed hefore the Act came into 
operation, provided it be so applied as not to affect 
the rights saved by section 2, clause (c) of the Act. 
Where, therefore, under the provisions of Regula- 
tion XVII of 1806, notice of foreclosure had been 
served ou a mortgagox' by conditional sale, the mort- 
gage having been e.'secuted and the foreclosure pro- 
ceedings taken before the Transfer of Property Act 
came into force, and after the expiry of the year of 
grace the money not having been paid, the mortgagee 
instituted a suit for possession on foreclosure, and 
when such suit was defended by a third party who 
had purchased the mortgaged property at an execu- 
tion sale and obtained possession before the com- 
mencement of the foi’eclosnre proceedings, and tlio 
ncccssai'y notice had not' been served upon him, — 
HeW that it was competent to the Court to apply 
the procedure prescribed by the Transfer of Property 
Act and grant the mortgagee a decree 'in the terms 
of section 86, substituting the period of “ one year ” 
for the period of “ six months ” therein mentioned, 
Ganga. Sakai V. Kishen Sahai, I. L. K., 6 All., 622, 
referred to. Peegash Kobe o. Mahaeie Peesitad 
Naeain Singh . I. L. B., U Calc., 582 

5. Mortgage. — Fore- 

closure, Suit for. — Mortgage hg conditional sale , — ■ 
Beng. Reg. KVII of 1806.— JPi'ocedure. — Statute, 
Construction o/.~Where a suit is brought, after the 
date of the Transfer of Property Act, for the fore- 
closure of a mortgage dated previous to the Act, the 
procedure to he followed is that given hy the Trans- 
fer of Property Aetj the procedure of Regulation 
XVII, IbUU, not being saveil hy section 2 (clause e) 
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TBAHSPER OP PROPEETY ACT <IV 
OP 1882)5 s. 2, el. (e), and s. 8Q— continued. 
of Aoi. rv”, 1&S2, Qanga iSatiai v. Kislmi Sahai, I. 
L. Jt., 6 A/J,., S62, approved. Per Wilson; J. 
— It is a geiseral ruk in coiistruing stiitutc.s that in 
watt'ers of substantive riglit they are not to be so 
read as to take away vested rights, but that in mat- 
ters of proL-edure they iire general in their operation. 
Them is nothing in the 'fransfin' of Property Act 
from which it can be beyond reasonable doubt 
concluded that the Logislaturc intended to depart 
froni thi.s K(;ttled priiufiplc of legislation. Per Titu- 
VKLYAN, J. — There i.s a edear di.stinction between 
“ relief ” and the mode or ))f oeednre for ui)laining 
such relief. The “relief’’ remains miiilTected by a 
change of procedure. Tlie “ rights and liabilities” 
of a inorf gagor and mortgagee, and tlie “ relief ” in 
respect of such rights and liabilities, are the same 
under Act IV of lb82 as they were before. A differ- 
ent procedure for enforcing such rights and obtain- 
ing such relief has, howevei’, been adopted by the 
Transfer of Property Act. Bhobo SuKDAiil Debi 
u. Rakal Ghendee Bose 

[I. L. B., 12 Calc., 583 

■ a, 10 . — Married Woman^s Pro~ 

fcrty Act {III of 1874), s. 8. — Sesfraint on antici- 
pation, — Section 10 of the Transfer of Property Act 
merely excepts from the general rule laid down in 
section 8 of the Married Woman’s Property Act, 
III of 1874, the particular case of a married woman, 
and does not give to a restraint upon anticipation 
any greater force than it had hefoi*e the passing of 
the Act, hut merely preserves to it the effect it had 
previously, leaving the Married Woman’s Property 
Act of 1874 and the decisions upon it untouched. 
HIBBOIIIE t). Steaet . I. L. E., 12 Calc., 522 

2. — : and S. 2. — Condition 

against alienation. — Inheritance. — Deed of compro- 
mise.—Beng. Civil Courts Act, VI of 1871, s. 24 . — 
In a suit for possession of certain shares in certain 
villages, a compromise was effected between the 
plaintiffs and J5., the defendant. Tlie terms of the 
compromise were embodied in a deed, the terras of 
which were alia) as follows: “ The said £. 

will hold possession as a proprietor, generati'on by 
generation, without the pow-er of transferring in any 
shape. The following shares recorded in P.’s name 
shall not bo transferred or sold in auction in payment 
of any debt payable by the said £., and in the event 
of their being transfel'red or sold, such transfer will 
he invalid, and the plaintiff’s will then he entitled to 
set aside that transfer, and to obtain possession.” J3. 
obtained possession of the shares allotted to bim by 
the compromise. Subsequently, certain creditors of 
J?. attached the shares referred to in the deed in exe- 
cution of a decree obtained against the heirs of B. 
for money lent to B. on a bond, wliicli be had exe- 
cuted while ill possession of the shares, and in which 
he made a simple mortgage of tlieni. The represeu- 
.tatives of the plaintiffs in the suit in which the com- 
promise was made objected to the attachment. Held 
by (Jiyi)J?IELI), J., that the deed of compromise passed 
an absolute estate to £. and bis heirs to which the 
law annexed a power of transfer, and that, in refer- 
ence to section 10 of the Transfer of Property Act, 


TBAHSEEE OP PEOPEBTY ACT <IV 
OP 1882), s. 10 and s. 2— continued, 
the stipulation against alienation on B.’s part, nr 
against sale by auction in execution of decrees against 
him, was void. Per Mahmoob. J . — That the rule 
contained in section 10 of the Transfer of Property- 
Act was not binding upon the Cemvt in this case, 
inasmuch as the question was one of succes.sion or 
• iuheritiiuce, to be govere.ed by se(!tiun 2 1 of the Ben- 
gal Civil CoJirts Act; that it was for tho.se ohjef’ting 
to the attacinuent to show that, under tlie Hindu 
law, the riglits of B, in the property ceased to exist 
at ids deatli, or that his o-state devolved upon them 
free of his debts; that, the Hindu law being silent 
on this subject, the principios of justice, equity, and 
good conscience must be applied, to which, so far as 
transfer was concerned, effect was given liy section 
10 of the Transfer of Property Act; that the re- 
striction imposed by the deed of compromise upon 
B.’s powers of alienating the al>solute estate which 
it coufei-red upon him were op'posed to the policy of 
the law and could not be recognised ; and that B. 
nmst be held to have bad an absolute estate which 
would devolve upon his heirs, and which could be 
sold in execution of decrees for Ids debts. The 
Tagore Case,9 B. L. B,, 377, i-eferredto. Bhaieou, 
PAEMESHIil Datab * . I. L. R., 7 All,, 516 

ss. 10, 11. 

See RiaiiT os Sitit — Contracts oe 
Agheements . I. L. B., 8 All.;, 452 

■ ss.41,4S. 

• See N.-W. P, Rent Act, s. 7. 

[I. L. E., 8 All., 409 

s, 51. 

See Decree— Foem oe Decree— Moet- 
gage . . I. L. B., 8 All., 502 

; s. 52. 

See s. 135 . I. L. E., 18 Calc., 297 

Begisiered and unregistered do- 
cuments. — Transfer of propertg “pendente liteP - — - 
Act III of 1877 {Registration Act), s. SO. — B. 
held a decree for the .sale of property which had 
heon mortgaged to him by an instrument which was 
not compulsorily registrable and was not n-gistered. 
JS\ purchased the same property pendente lite by a 
registered deed of sale. Held that tliere was hero 
no competition between a registered and an unregis- 
tered instrument to -ft’ldch section 50 of the Regis- 
tration Act could apply ; and that A.’s purchase was, 
by section 52 of the Transfer of Property Act, sub- 
ject to the decree pussecl in B7s favour. Hiiagwaw 
Das ». Nathe Singh . I. L. R., 6 All., 444 

s. 53. 

See Registration Act, 1877, -s. 50. 

[I. li. E., 8 All., 540 

a. 54. 

See Pee-emttion — Construction or 
Wajib-ul-oez. 

[I. L. B., 7 All., 482, 626 
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TBAHSFEE OP PROPERTY ACT (lY 
OP 18S2), s. 54:~voiitiuued. 

Optional re^istraMon. — iPer 

ItARXU, C. J.— Se(‘tiou 54. oi' the Transfer of Pro- 
perty Act virtually sibolislies nihioual registration. 
2s'\Ji>lN C'lICNDEK CHtrCKEKBnTi'Y V. Databam 

lioY \ I. L. R., 8 Gale,, 597 : 10 G. E. B., 241 


s. 58. 


Sea PRE-EMVTION — COKSTEtrCTION OB 
\VAJIB-TI3 u-11B?,. 

[I. L. E., 7 All., 258, 343 

— - s. 59, 

See CoMPKOMTSE— CoirPEomsE OP Spits 
usdeb Cxvii Pbooedobe Code. 

[I. L. R., 9 Mad., 103 


See Moktoage— Redemption— Mode oe 
Redemption and Liabiiitn to Poee- 
GiosuBB . I. L. R., 8 All., 402 


See Landlord and Tenant— Teanseeb 
BY Tenant . I. L. R., 10 Cale., 443 


s. 67. 

See s. 2 


See Moetgage- 
GAGE . 

— s, 76. 

See Landlobd 
BY Tenant 
See Moetgage- 

a. 84. 

See JIoetgage- 
Redemption 

C'IiOSDEE ", 


. I. L. R., 6 All,, 262 
[1. L. E., 12 Gale., 436 

-Possession dndeb Moet- 
I. Is. R„ 6 All., 298 


AND Tenant— Tbanseee 

. I. L. R., 10 Calc., 443 
-Accounts. 

[I. Is. R., 6 All., 803 

-Redemption-Mode op 
AND Liability to Pobe- 

I. L. R., 8 All., 502 


■ s.S 


See S. 2. 

[I. Is. R.., 12 Cale., 436, 505, 583 
I. Is. R., 11 Calc,, 582 
I. L. R., 6 AIL, 262 
See Limitation Act, 1877, aet. 135. 

[I. L. R., 12 Gale., 614 
See Sale in Execution op Deceee— Set- 
ting ASIDE Sale— Ibeegdlaeity— Gb- 
NEEAL Oases . I. L. R., 13 Cale., 346 

3 . 87. 

See Sale in Execution oe Deceee — Set- 
ting ASIDE Sale — Ieeegulaeity — Ge- 
NEEAi Cases . I. L. R., 13 Cale., 346 


See Execution op Deceee— Mode oe Ex- 
ecution— Moetgage. 

[I. Is. B., 7 All., 194 


TRAHSPER- OP PROPERTY ACT (I¥ 

OP 1882)— 

S.95. 

See Limitation Act, 1877, aet. 148. 

[I. L. E., 8 AIL, *295 


, I. L. E., 12 Cale., 436 


See Limitation Act, 1877, aet. 148. 

. [I. L. B., 8 AIL, 295 


- as. 106, 111. 


See Landloed and Tenant— Ejectment 
— Notice to Quit. 

[I, Ii. B., 7 AIL, 596, 898 

a. 118 . 

See Pee-emption — Consteuction of 
Wajib-ul-uez . I. L. E., 7 AIL, 626 

_ s. 123. 

S'ee Attachment— Subjects of Attach- 
ment-Annuity oe Pension. 

[I. Is. E., 6 All., 634 

1 , a. 131 . — Transfer of debts . — 

Notice of transfer. — Assignment of mortgage . — 
Mortgagor, Liability of, to assignee of mortgagee 
when no notice of assignment given . — An assignment 
is perfectly valid though the notice referred to in sec- 
tion 131 of the Ti*au.sfer of Property Aet has not been 
given, though the title of the assignee as against third 
parties is not complete until such notice has been 
given j the object of such notice being the protection of 
the assignee. Section 131 of the Transfer of Property 
Act makes no alteration in the law as it obtained in 
England pi'evious to the passing of that Act andas laid 
down in the cases cited in the note to Myall v. Mowles, 
2 W. 4' T. L. 0., 777, the first portion of the section 
merely fixing the time when the section comes, into 
operation, and the latter providing for the protection 
of the debtor if he deals with the debt before that 
time. Whei-e, therefore, an assignee of a mortgagee 
brought a suit on the mortgage against the mortgagor 
and the mortgagee, and no notice of the assignment 
had been given to the mortgagor under section 1,31' 
of the Transfer of Property Act, — Held that the 
Court was wrong in dismissing the suit merely on 
the ground that no notice was served, as after the 
suit was instituted the mortgagor became aware of 
the assignment, and the transfer accordingly came 
into operation on the date when he thus became 
aware of it. Lala Jugdeo Sahai v. Beu Beiiabi 
Lad . . . ,1. Is. B., 12 Cale,, 505 

Decree. — Debt. — -A decree 


is not a "debt” within the meaning of that word as 
used in section 131 of the Transfer of Property Aet. 
A “debt” under that section means an actioiiahie 
claim, and not a claim ■which has already jiassed into 
a decree. Afzal e. Ram Kumab Bhudba 

[1. L. E., 12 Gale., 610 ' 

1, g_ 135. — Transferee of a claim for 

smaller value.-^-Itecovery of full amount of debt. — It 


c 0089 ) 


DMEST OP CASES. 


( 0040 ) 


TEAHSFEE OP PEOPBRTY ACT (IV 
OP 1882), s. 135 — continued. 
is not tlie object of section 135 of the Transfer of 
Property Act absolutely to prevent a transferee, wlio 
Inis purchased a claim at a smaller value, from reco- 
verini.'' the full amount of the debt due from the 
debtor. GiiiSH Chakdea v. Kashisaxtei Debi 

[I. L. R,, 13 Calc., 145 

2. ItiifJit of Suit. — Sitii to set 

■aside a document. — Action n hie claim. — The co-sharers 
of a Hindu family, one of v liom was a minor, owned 
cerhiin immoveable property in Munsliigunge near 
iJaeca, In lfs73 a perpetual lease of tins property, 
executed by all the co-sbarers except the minor, 
was grant oil to certain persmis hereinafter called the 
lessees. On the minor’s helmlf the lease was executed 
hy his elder brother as guardian of the minor. In 
May LS82, the minor, who hud previously attained his 
majority, sued tiie lessees and his co-sharers for a 
declaration of his right to and for possession of his 
share in the said property, alleging that the perpetual 
lease was not binding on liim On the day after the 
institution of the suit the plain tUf sold all his interest 
therein to A. for HGuO. JSeld that Ads purchase was 
an actionable claim within the meaning of section 135 
of the Transfer of Property Act. Rajanieanth 
Hag- Kai Ceowdhuei v. Haei Mohan Ottha 

[I. L. R„ 12 Calc., 470 

3. and s. 52. — Sale ofimmotw- 

able property byperson out of possession, — Actionable 
claim. — A transfer of ownership of immoveable pro- 
perty is not a sale of an actionable claim, although 
the owner at the time of the sale may not he in pos- 
session. A, and B. being owners of an 8 annas shai’e 
of certain immoveable property sold it under a kobala 
to C. and D. At the time of the sale X. and Y. were 
in adverse possession of the share. Reid that the 
transaction was a sale under section 52 of the Trans- 
fer of Property Act, to which the provisions of Chap- 
ter VIII of the Act, specially those of section 135, were 
inapplicable. Semble, — Section 135 refers to claims 
for money of some kind or the like, although the 
money claim may be a charge on immoveable pro- 
perty. Mohttn Phttaetjnnissa 

[I. L. B„ 13 Calc., 297 

TBAWSFEB OF SHARES, REGISTRA- 
TION OF- 

See Bank oe Bengai. 

[I. L. B„ 8 Calc., 392 

TRANSFER OF TENURE. 

See Bbngaii Reghiation VIII op 1819. 

[SB.L.R.,P.C.,4S 
See Cases ttndee Landxoeb and Ten- 
ant— Teanspee BY Landboed. 

See Cases ttndee Landboed and Ten- 
ant — Teanspee by Tenant. 

See Cases ttndee Right op OcaoPANCY 
— Teanspee op Right. 

See SlAMX- Act, 1862, s. 14. ’ 

[3 B. L. E., Ap., 30 


TEANSPEE OF TENlTEE-eoaf/sMiaf. 

1 , Grant for purpose of living 

on tlie land . — Per Peacock, 0. J.—lt one man 
grants a tenure to another for the purpose of lii’ing 
upon the land, that temire, in the absence of evi- 
dence to the contrai'y, is assignable. J-lESi Maduhb 
Baneejee 8. Jai Keishn.a Mooker.tkf 

[7 B. B. E., 152 : 12 W. E., 495 

Upholding, on appeal, Kejip, in Banee Ma- 
dhub Baneejee «. Joy ICishen MooKi'innci: 

[11 W. E., 354 

2, — - — Mokurrari tenure. — It is neces- 

sary that a tenure should he mokurrari in ordiu’ to lie 
trunsfWahle. Hueomohuk .'Mookek.iee v. I.abun- 
monee Dassee . . , .1 W. R,, 6 

3 , — Surburakari tenure in Cut- 

tack. — Consent of zemindar . — The alienation of 
surburakari tenure in Cuttack is not practicable 
■without the consent of the zemindar. Dooejodhttn 
Doss V. Chooya Daye . . .1 W. B„ 322 

4 , Eyotwari tenure. — Consent of 

zemindar or talookdar. — (lumre, — Whether a trans- 
fer of a ryotw'ari tenure can he effected ivithout the 
consent of the zemindar or talookdar, as the case 
might he, the immediate successor in estate. Shibes- 
sheee Debia «. Mothoohanath Achaejee 

[13 W. B., P. C., 18 : 13 Moore’s I. A., 270 

TRANSFER, REGISTRATION OF— 

See Bengab Rent Act, 1869, B, 46. 

[1 B. L. E., S. N., 7 
10 W. R., 101 
8 W. E., 138 
See Cases ttndeb Landioed and Ten- 
ant— Acknowledgment OP Tenancy, 
&c. 

See Cases undee Landboed and Tenant 
— ^'I'eanspee by Tenant. 

See Sale poe Aebeaeb op Rent — Deposit 
TO STAY Sale . 13 B. L. E., 148 

See Sale poe Aeeeaes op Rent— Eppect 
OF Sale . . .9 W. B., 181 

[7 W. B., 409 
Marsk., 212 
1 W. K., 225 

TRANSFERABLE TENURE. 

See Acquiescence . 7 B. L. B., 152 

[10 B. L. E., Ap., 5 
See Cases hndee Landboed and Tenant 
— Teanspee by Tenant. 

See Patni Tenheb. 

[3 B. L. E., A. O., 437 
See Cases hndee Right op Occhpanoy— 
Teanspee op Right. 

TRANS-SHIPMENT PERMIT. 

See Sea Customs Act, s. 128. 

[I. L. B., 4 Bom., 447 
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TEAHSPORTATIOIT. 

See SCJflENCE— TBANSPOETATION. 

— Absence by reason of— 

See Limitation Act, ].877, s. 7. 

[1 B. L. S. H., 25 

TEBlSOK. 

See Wagino Wab against the Queen. 

[7B.L.B.,63 

TREASURE TROVE. 

1 . — - Beng. Reg. V of 1817. Sidden 

treasure, — Dai?/ of finder of hidden treasure . — 
Righ ts of finder, zemindar, and Government. — Some 
persons while digging a field in a certain zemindari 
found an earthen pot containing money. The finder 
and the zemindar both claimed to be entitled to the 
treasure, bub the provisions of Regulation. V of 1817, 
with regard to the finding of hidden treasure, were 
not complied with by them, and on this ground the 
Judge held they tvere not entitled to it. The Gov- 
ernment claimed the money on the ground that the 
provisions of the Regulation had nob«been complied 
with, and it was made over to the Collector, an ap- 
peal to the High Court being dismissed. In be 
Uma Chaban.Banebjbb . 7 B. L. B., Ap., S 

S. C. Oma Chubn Banebjee v. Cobeectob op 
Hooghix . . . . 15 W. R., 525 

2/.: — — — — — - s. 6 and s. %-r- Valuable 

property, — Ornament— The oumer of the house -where 
an ornament has been found concealed may, under sec- 
tion 6, Regulation V of 1817, 1 ’etain possession of it 
as a “valuable property’^ under section 2, if no one 
else has substantiated any claim thereto. Pbem 
Moxeb Bewaii V . Hobin Chondeb Chowdhbx 
[4 W. R., Mis., 8 

3 . Mad. Reg. XI of l832.~Right 

to idols disoovered. — Bight of owner of propertg . — 
Bight of trespasser.^ — Omission to give notice to 
aH/liorit/c.?,— Certain idols and vessels of copper were 
discovered accidentally hy one' Shaik Mira and his 
brother, while digging for stones, in a masonry 
building nudorneath the ground in a rather elevated 
part of the bed of the tank of Ananduv which be- 
longs to the zemiiulari of Shivaganga! No intima- 
tion of the discovery was given by the finders to any 
public authority, hut the Subordinate Magistrate, 
Ijeing informed of it by the police, proceeded to the 
spot and recovered the idols on the third or fourth 
day after tlioy were found. They were then sent by 
the Magistracy to the Court of the Principal Siidder 
Ameen of Madura to be dealt with under the provi- 
sions of Eeaulation XI of 1832. Proclamation in- 
viting claimants was made and petitions asking for 
possession of the idols were presented by three par- . 
ties — 1st, hy the Rani of Shivaganga, on the ground 
that she was trustee of the Devastanams on her 
estate, on which the idols had been found ; 2ud, by 
the Stanikam of a temple in the village of Anandur; 
and 3rd, by the finder. The Principal Sud<lei’ Ameen 
adjudged the idols to be the property of the Rani, 
and directed that they should be delivered to her. 
The finder appealed to the Civil Court, which re- 


j TREASURE TR,OVE.— Mad. Reg. jXI of 

1S32 — continued. 

versed the decision of the Principal Sndder Ameen 
and directed delivery to the appellant. Against this 
order the Kani appealed to the Hi,gh Court on the 
grounds — 1st, that Regulation XI of 1832 only ap- 
plies to cases in which the owuiership of the pro- 
perty is undiscovered, and that, in the present case, 
the Rani was presumably the owner of the property 
found ; 2nd, that a trespasser could not benefit by 
the finding. Eeld that tlio Rani had no title to 
what had been bidden in former times in the soil 
now belougiiig to her : that it had been found tba-t 
tliese idols -were hidden in .a stone chamber specially 
appropriated to tliat purjwse, and that she could not, 
therefore, claim a title as o\vner. As to the objec- 
tion that the finder, being a trespasser, could not 
benefit, — Held that it was unnecessai‘y to consider 
this objection unless the Rani had some right or 
title to the treasure, the same as she bad in the soil 
of the tank : that she had not such right, and 
therefore that the contention as to the right to the 
pi'operty found lay. between the finder and the State, 
which had made no claim. An objection, not he- 
fox'e taken, was allowed to he argued at the hearing, 
— viz., that the formalities prescribed by the Regula- , 
tion had not been complied with. Held that, though 
immediate notice had not been given by the finder, 
the property was within three or four days of its 
discovery in the hands of the authorities, ,wIio might 
be said, thei’efore, to liave supplied the necessary 
notice. Kattama Natchiab (Zbmindabni on Shi- 
vaganga) 0 . Muhammad Miba Ravutan 

[7 Mad., 150 

TREATIES. 

1. Tenure of territory in Bom- 

bay. — The nature and results of Governor Aungier’s 
Convention stated, and the origin of " pension and 
tax” in Bombay traced. Treaty of the 23r(.i June 
1661 between Charles II. and the King of Portugal 
considered. The treaty in 1664-65 by Mr. Hum- 
phry Cook with the Viceroy of Goa was entered into 
without authorisation by the Crown of England or 
the Crown of Portugal, was not ratified by either, 
was expressly repudiated by the former, and never 
was of any force. JUoe d. de Siloeira v. Texeira^ 2 
Mor. I>ig., 230, observed upon. Naokoji Bbbamji 
V . Rogebs . , . .4 Born.}' O. C., 1 

2. : Cession of Bombay and Sal- 

sette to Portuguese. — The treaty made bet ’een 
Sultan Bahadur of Gujarat and the King of Portu- 
gal on the cession of Bassoin and its depeiuleucies ' 
(including Bombay and Salsette) to the Portuguese 
referred to. Secbetabv or State in Council -o. 
Bomjbam Landing and Shitting Comtany 

[5 Bom., O. C., 23 
. See Lopes v. Lopes , 5 Bom., O. Cl, 172 


See Cases under Landlord and Ten- ' 

ANT— PaOPEEXY IN TbeES PLANTED ON 

Land. ' 

See Limitation Act, 1877, s. 28 (1871, 
S. 29) , . I. L. B-., 3 Ail., 435 
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TREES —‘continned. 

See Small Cause Couet, MopusaiL— J u- 
lilSLlC'i'IOS— M oV'EABLE PKOEEExy. 

[I. L. R., 5 AIL, 564 
24W. R., 394 
3MacL, 237 

I. L. R., 3 AIL, 168 

TRESPASS. 

Col. 

■J. GE^'ET^AL Cases .... 60-I-3 
2 . Hobse-Tkespass .... 60-45 

See CmL PuocEBURE Code, 1882, s, 24-4 
. — Questions IN Ex nGUTioN 01? Decree. 

[3 B. L. R., A. C., 413 
12 B. .li. R., 208, note 
See Cases under Criminal Trespass. 
See Damages— =S uiTs eor Dasiages— 
Torts . . 8 Bom., A. C., 177 

[7 N. W., 47 
25 W. R., 548 
See Debtor and Creditor. 

[2 Ind. Jur., O. S,, 7 
See Execution oe Decree— L iABiLixr 

IfOE WRONGFUL EXECUTION. 

[3 B. L. R., A. C., 413 
12 B. L. R., 208, note 
See Master and Servant. 

[2 E. L. R., A. C., 227 
2 B. li. R., O. C., 140 
See Eailwat Act, 1871, s. 2. 

[1. L. R., 1 Bom., 25 
See Rioting . I. L. E., 6 MacL, 245 
[10 C. Ij. R., 278 
W. R., 1864, Cr., 21 
See Wrongful Distraint. 

, [3 B. L. E., A. C., 261 


• By eattle. 


1 . ■ 


See Nuisance — Under Criminal Proce- 
dure Codes . 2 E. Ii. R., A. Cr., 45 
9 B. L. E., Ap., 36 

1. GENERAL CASES. 

— Iiandlord and tenant, — Daj»- 

rrye fo remf denary interests . — Bight of landlord 
to sue for damage. — English lain, Eon-applieaUlity 
Many of the tenures in India are in the nature 
of a partnership, in which he to whom the land 
helongs participates with the cultivators in the crop. 
Therefore the law of England, that a landlord who 
has parted with his possession to a tenant cannot sue 
in trespass for damage to the property, unless the 
wrongful act complained of imports a damage to the 
reversioaary interests, docs not apply to landlords in 
India. Vehxatackalam Cuetti -a. Andiappan 
Ambalam , , . I. L. R., 2 Mad., 232 

2. — Wrongful distraint of crops. 

— Distraint without notice. — Renal Code, s. 79 . — 
Ecsistance to wrongful distraint. — A zemindar was 
lield to hcjjustilied in exercising his right of private 
disiraini of crops, if he. had served the defaulters 


TRESP ASS — eoH jiapiJI. 

1. GENERAL CASES — contimted. 

Wrongful distraint of cvo-gB—contimtcd. 
with wTitteu notices under Act X of 1850, section 
116; and, in suchacase, ryots, who knowingly re.si.sled 
the di^-Viiint, were held to be not proteirted hv Die 
Penal Code, section 79; But, if the scomindar’s jwophj 
enter upon crops with intention of (ILstraining without 
notice, the ryot-owners are , instilled in ronsiderirri- 
such action as trespass. Queen KaKUAr SuAnu 
[23 W. R., Cr., 40 

3, ' Iiand taken By Govfirnmpnf; 

without formality prescribed byBeng Keer 

I of 1825.-A!/,7.^ downer to maintlin 
Government for rent.—UmAs were occupied hy the 
Government for the, purpose of making an embank- 
ment without the observance of the fommlitv re- 
tiuircd by Regulation I of 1825. Eeld that the 
owner of the laud was entitled to maintain a suit 
against Government for the rent of the land during 
the time he was kept out of possession. Jovnabain 
Bose v. Collector of 24-1^ergunnahs 

[Marsh., 56 . 

Collector of 21.-PeeGunnahs «. Jofnabain 
Bose . . W. R„ F. B„ IS ; 1 Hay, 122 

4 - prevent trespass.— 

Smt to close doors.—Cause of acUon.—EossitnlUa 
of in.piry.~m suit can lie to close doors opened bv 
a person in lus own wall, on the ground of a possibi- 
trespass on the land of the 
plamtiif, or of his having actually committed such 
trespass. _ It will only lie when the opening of the 
doors IS in itself such an irremediable injury that 
the plauitiif would not he sufficiently compensated 
by money damages. Gibbon «. Abdur Rahman 
♦ • • 3 B. L. R., A. O., 411 

5. ■ ' 


o 7" j , T" arrears of rent.— 

Sate under defective notice.— Reversal of sale for 
If regularity. —A., a zemindar, sold the right of JS 
under liegnlatiou 
r" suhseipiently set aside 
at the suit of B. lor irregularity. A. then sued B. 
for the arrcaw under Act X of 1859, and B. pleaded 
limitation. Held, that A. was not guilty of a tres- 
pass 111 bringing the property to sale under a defec- 
tive notice, ami A. could not have sued for arrears 
pending the proceedings to set aside the sale. Swae- 
NAMAXi V. Shashi Mukhi Barmani 

[2 B. L., R., P. C., 10 
S. 0. SuENOMOXEE ®. Shoshee AIokhee Bub- 
• ■ 13 Moore’s I. A., 244 

[11 W. B., P. C., 5 


6 . - 


„ , „ , — Trespass on burial-ground.— 

Penal Code, s. 297 . — Trespass by co-owner. — A., B., 
a, and D. were co-owners of a plot of laud in which 
they were accustomed to bury their dead. A. and B 
opened a saw-pit close to the graves of D.’s relatives', 
but did not disturb any of the graves. Held that 
Uiey were wroiigly convicted under section 297 of the 
Penal Code, In re Muhammad Hamin Khan 

[I. L. B., 3 Mad., 178 
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TBSSPASS— 

1. GENERAL CASES— eo«i5iHHe£?. 

7 , Liability for trespass by de- 

fendants not actually committing it.— Com- 
mithe under doiJ:X of lS63.—Reld, in a suit under 
Act XX of 1SC3, that where the .evidence showed 
that cortaiu acts of trespass by one of the defendants 
were for the heuctit and on behalf of the members of 
the eomiiiittee, and were afterwards adopted and 
taken ;ulvauta;j:e of by them when they had acquired 
a full knowledge of those acts, the defendants for 
whoso henelit the acts were done were liable for the 
trespass. Veskatasa. Naikeb v. Seinivassa Cha- 
BiXAB 4 Mad., 410 


2. HOUSE-TRESP.iSS. 

3 , — Breaking' open chest in 

house by inmate of house . — Penal Code, s, 437. 
— T., being an inmate of his uncle’s house, broke 
open a chest and took out property from it. He 
was convicted of an offence under section 457 of the 
Peiml Code. Held that he could not properly he 
convicted under that section. Queen v. Tasuduk 
Hossisin . . . . 6 H, 'W., 301 

9 . Breaking open door in exe- 

cution of decree . — Penial Code, s. 436. — Where 
the accused persons, execution-creditors, in company 
with an authorised bail’iff, broke hpen complainant’s 
door before sunrise with intent to distmiu his pro- 
perty for which they were convicted on a charge of 
lurking house-trespass by night or house-hi'caking 
by night, — Held that as tbev were not guilty of the 
offence of criminal trespass, there being no finding 
of any such intent as is rerjnired to constitute tiiat 
offence, and that as criminal trespass is an essential 
ingi’cdienb of either of the offences with which they 
were charged, the conviction must he quashed. 
Ik the 3IATTEE OE JoTHAEAAI DAVAT 

[I. L. B., 2 Mad., 30 

10. Cattle-yard. — Building ttsed 

for ensfodg of property. — Penal Code, ss. 442, 457. 
—The Court inclined to hold that a cattle-yard 
which was originally walled on four sides, and in 
one side of which, fallen out of repair, there was a 
gap stopped wdth a thorn, was a building used as a 
place for the custody of property, w'ithin the mean- 
ing of section 4-42 of the Penal Code. Queen ». 
DuEiiEE . . . . 6 W. W., 307 

11 . — Entry into bouse with 

forged warrant of arrest . — Penal Code, s. 452. 
—Where A. goes with a forged w-arrant of arrest 
into a house, and takes away one of the inmates 
against liis will under the authority of such w'-irrant, 
he is guilty of house-trespass, by putting such per- 
son in fear of wrongful restraint, under section 452 
of tlie Penal Code. Queen v. Nunbmohuk Sie- 
EAE . . . . 12 W. B,, Or., 33 

12. Bight of wife to enter hus- 

band’s house . — Wife excommimicaiedfrom caste. 
— Excommunication from caste per se does not de- 
prive a lliiuln wife of her. right of joint enjoyment of 
her husband’s house, so as to make her a trespasser 


TRESPASS — eontinued. 

2. HOUSE-TRESPASS— eo/iffrjjiea. 

Bight of wife to enter husband’s house-*- 

continued. 

I if she eaters the house to claim maintenance. Queen 
V . .Maeimuttu . . I. L. B., 4 Mad., 243' 

13 . Entering loek-up with in- 

tent to convey food to prisoner. — Penal Code, 
s. 442. — Where a person entered into a havalat with 
intent to convey or attempt to convey food to a 
! prisoner under trial, such act on his part did not 
amount to hoirse-trespass within the meaning of sec- 
tion 442 of the Penal Code. Empeess u. Lauai 

L^. L. B., 2 All, 301 

TEESPASSER. 

Suit by, to; recover money i>aid. 

See Weongeul Possession. 

[I, L. R., 4 Calc., 566 

— Suit for mesne profits against— 

See Mesne Phoeits — Mode or Assess- 
ment AND CaIiCUEATION. 

[I. L. B., 1 AH., 518 

TROVER. 

Suit in- 

See Husband and Wife. 

[I. L. R., 1 Oalc., 285 

1 , ^ Right of stoppage in transitu. 

— Contract for goods free on hoard. — Insolvency . — 
Goods contractocl to he sold and delivered “ free on 
hoard,” to be paid for by cash or hills at the option 
of the purchasers, were delivered on hoard, and 
receipts taken from the mate by the lighterman 
employed hy the sellers, who banded the same over to 
them. The sellers apprised the purchasera of the 
delivery, who elected to pay for the goods by a hill, 
which the sellers having drawn, was duly accepted 
by the purchasers. The sellel's retained the mate’s 
receipts for the goods, but the master signed the 
bill of lading in the purchasers’ names, who, while 
the bill they accepted was running, became insolvent. 
In such circumstances, held hy the Privy Council 
(reversing the decision of the Supreme Court at 
Bombay) that trover would not lie for the goods, for 
that on their delivery on hoard the vessel they were 
ho longer in transitu so as to be stopped by the sell- 
ers ; and that the retention of the receipts hy the 
sellers was immaterial, as after'their election to be 
paid by a hill the receipts of the mate were not 
essential to the transaction between the seller and 
pmrehaser. Peamjee CovfASjEE v. Thompson 

[3 Moore’s I. A., 4.22 

2, — Conversion. — Assignment of 

goods in certain tuarehouses on advances. — Seizure 
of goods. — Advance and assignment not simulta- 
neous. — Incomplete assignment. — A hill of sale and 
assignment of goods described as being in certain 
W'arehouses belonging to A. was given hy him i'or 
the loan of a sum expressed to have been ])aid on the 
day of the date thereof. Upon an aetion of treu'er 
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TROVER, — Conversion — coniimed, 

brought against the assignee of A., who had seized 
the goods, it appeared iii ewdeiiee that a portion only 
of the goods was in the warehouse . specified at the 
date of the sale, and that uo part of the loan was 
paid on that day. the same being discharged hy in- 
stalments a few days afterwards : whereupon the 
Judges of the Supreme Court held that there had 
been no valid transfer, and consequently no conver- 
sion, and gave an interlocutory judgment in accord- 
ance v/itli such view. Held by the Judicial Com- 
mittee on appeal from that decision, ancffrom an 
order refusing a new trial, that the decision was not 
justified by the evidence, and must be reversed and 
a new trial granted. Muityiom, Seat, c. O’ Dowda 
[4 Moore’s I. A., 382 

3. — Suit to recover notes lost by 

gambling. — Aet XXI of 1848. — Illegal consider- 
ation, — Bond fide holder for value. — Trust for spe- 
cific purpose. —The plaintiff, the manager of the 
Oriental Bank, placed in the hands of D., a broker, 
thirteen Government currency notes for El, 000 each 
on B.’s representation that there was some Com- 
pany’s paper at a certain place which he could pro- 
cure at a more reasonable rate than in the Calcutta 
market, if the money were given him to purchase it. 
If the Company’s paper was not procurable, the notes 
were to bo retiumed to the plaintiff. R. did not go 
to the place stipulated to purchase the Company’s 
paper,' but, meeting the defendant and others, he 
went into a house hired for gambling, and lost at 
cards, and paid away to the defendant some of the 
notes he had received from the plaintiff. The plain- 
tiff now sued the defendant to recover the notes so 
entrusted to R., on the allegation that they had been 
entrusted by him to R. for a specific pm-pose, and 
that the defendant was not a bond fide holder for 
value. He (the plaintiff) stated in evidence “ that 
if the paper had been bought, he would either have 
taken the papers at the most favourable market pirice 
for the bank, or have sold them and given R. the 
profit.” Heidi the plaintiff was entitled to recover. 
The defendant was not a bond fide holder for value. 
Per Paul, Ji, in the Court below, ami per Noemait, 
J., on appeal.~The notes were especially entrusted 
to R. for the purchase of the Company’s paper. Per 
'Pheae, J’.t— U pon the case put forward by the plain- 
tiff, the transaction was a short loan, and not a bail- 
ment, and did not bear the character of a trust. But 
upon the evidence the notes were the property of the 
bank, and remained so in D.\s hands, and therefore 
the plaintiff was entitled to recover on behalf of the 
hank. Buibeo Naeaik v. Sceymgeoce 

[6 B. L. B., 581 


TRUST. : 

See Ecolesiasticaii Teust. 

[2 Ind. Jur., O. S., 12 

See English Law— -Teust, Declaeation 

OE— ... 4 Mad., 460 


TRUST— continued. 

- See Hindtt Law— -W iiii— Gonstetotios 

OF WliXS—SPECIAI, OASES OE CON- 
SXKtrCTION — P ebpethitibs, Teusps,anb 
Beqhesi’s xo A Glass. 

[2.B.U.R.,0,0.,U 
4 B. L. B., O. O., 103, 231 

See Cases onbee Limitixion Acx, 1S77, 
s. 10. 

See liiMixATiON Act, 1877, AET. 113(1871, 
AEX. 113) . I. L. B., 2 Calc., 323 

See Will— CoNSTEDCTioN. 

■[I. L. E„ 4 Calc., 420 
I. li. B.., 8 Mad., 325 

Constructive— 

See Limitation Act, 1877, s. 10, 

[I. L. E., S All., 361 
I.L. E.,6 Mad., 91 

Disavowal of- 
fice Limitation Act, 1877, aet. 144 (1871, 
AET. 145)— Adtesse Possession. 

[I. L. R., 1 AH., 403 

Notice of- 
fice Limitation Act, 1S77, aet. 134 
(1871, AET. 134). 

[I. D. B., 1 Bom., 269 

Revocation of — 

See Onus Peoeandi— Teust, Revocation 

OF— . . . 10 B. L. B., 19 

Eight to account of administra- 
tion of — 

See Account, Suit foe — 

[I. L. B., 1 Mad., 343 

Bor specific purpose. 

See Limitation Act, 1877, s. 10 (1871, 
s. 10) . I. L. B., 4 Calc., 465, 897 

[I. L. B., 6 Mad., 402 
See Teovee . . 6 B. D. R., 581 

. Creation of trust. — Onmer of 
property constituting himself trustee. — Father open- 
ing an account in name of his son. — In order that the 
owner of a fund may constitute himself a trustee of 
it, he must either expressly declare himself a trus- 
tee, or must use language which, taken in connection 
with his acts, shows a dear intention on his part 
to divest himself of all beneficial interest in it, and 
to exercise dominion and control over it exclusively 
in the character of a trustee. From the single cir- 
cumstance that an account has been opened by a 
father in his hooks in the name of his son, in which 
money is credited to the son, no presumpition can be 
raised in India that the father intends tocreate a 
trust, in favour of his son, of the suras appearing in 
the account,. Ashabai v. Tyeb Haji Rahimtuila 
[I. L. B., 9 Bom., 115 
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*I?STJST.— Creation of trust— confi'med. . 

3 , — — — Subneqim^ disjw- 

sition by aeif lev.— Disposition out of inoaiiie. — Held 
that where a trust has been ouue perfectly created, 
iiltliough tliere may have been no transniutation of 
ijijssfasion, it ranuuh be defeated by any subsequent 
act; of the settlor, and apparent dispositions of por- 
tions of the ju'Operty afterwards made by him to 
partitjular luemlters of a family, the individuals con- 
Btilutitig- which luivuy as a class, a beneficial interest 
in the whole, innst be regarded, not as gifts to them 
for creations of new trusts in their favour which he 
luid no power to make, but as the acts of a trustee, 
and available only to the extent f)t' the shares to 
w'hieh such parsons may be entitled. Hut this 
applies only to dispositions out pf tlie principal of 
the fund, and not to payments made out of irs in- 
come to particular members of the family for their 
miiintenaiice, oi- other expenses, as thei’e may be cir- 
cumscauces which would render it inecpiitable to 
take itn account of the latter, so as to charge snch 
persons with what they may have received beyond 
their respective shares, Jajisetji JuinnAi v. .Soka- 
BAt . , .2 Bom., 130 : 2nd Ed., 133 

3 ^ - — '■ Invalid declara' 

tion of trust. — Intended trunsfer of prope>'ty . — 
Ineomplete gift. — ^Evidence of interested parties . — 
The plaiutiif, /i., was the daughter of one K., de- 
ceased. K.i some two years before bis death in 
1856, coutemplatcal conferring a bounty to the ex- 
tent of i.lo,000 on each of his daugliters, M. and H, 
Foi' M. he bought a house at Zanzibar and settled it 
on her by- a formal deed of settlement with various 
limitations. For if,, too, he at first intended to buy 
a house ; but finding houses in Bombay were too 
dear, he purchased a Government promissory note 
of the nominal value of Ii3,00U. The note was pur- 
chased inlus own name, and a separate account of it 
opened in his books, headed “ The account of one 
promissory note bearing o per cent, interest.” This 
aeconut he debited with all expenses over and above 
the Bo, UOO incurred in and about the purchase of the 
note, such as for premiinn, carriage hire, &c, — 
charging, moreover, y per cent, interest on those 
items of debit (wbicli interest he carried as a gain 
to bis general interest; account) and he creditoil the 
account with the interest collected on the note from 
time to time, allowing interest at 6 per cent, on 
these items of credit. He kept also a separate ac- 
count of the proceeds of the note, headed “The 
account of interest on one promissory note for 
HojOOJ.” The plaiutiif stated that on the day when 
the note was bought her fatlier IC. brought it and 
showed it to her, saying, “ This is your note j take 
it w'hen you w.ant it and that slie left it in his 
custody, saying, “ I svill take the note when my sons 
grow up and do bn.siness.” Corroborative evidence 
— which, however, differed in details from, and was 
in some respects iueonsisteut with, the evidence of 
tluj planitilf™ was given, by the plaintiff’s sou and 
husband, as well as by a fourth witness not interest- 
ed in the case. No interest was ever paid to the 
plaintiff* by if, himself, although he lived for tw'o 
yeai's after the purchase of the note ; but after JC.’s 
death his sou recoguisud some claim in the plaintiff 


TEB'ST.-— Creation of trust — eoulinued. 
to the income of the sum of K5,000 set apart by JS'., 
and he paid her sums, ecpiivaleut to the proceeds of 
the note, with more or less regularity down to the 
date of his death. The note itself, llo^vever, he sold 
without cominnuicating with the plaintiff, and appro- 
priated to himself the sum realised by the sale, al- 
though he continued the account of interest on the 
note, and even headed that account in if.’s iiaiue. 
Later still, after the death of it.’s son, his grand- 
sons, the defendants, made similar payments for 
some time, but irrosgularly, and finally they refused to 
pay anything further. The plaintiff' sued for the 
note or its value, and for arrears of interest accrued 
due thereon, asserting that the evidence established a 
declaration of trust in respect of the note. Jleld 
that the evidence u’as insufficient to establish a valid 
declaration of trust, for while AT.’.? books of account 
might very well be held to corroborate the testimony 
of a trust wdiich was itself of a satisfactory descrip- 
tion, they were insufficient of themselves to establish 
such a trust; while the oral testimony— which, if 
taken together and accepted as reliable, might well 
suffice to establish the acknowledgment of a fa’nst — 
contained snch discrepancies and was so geiun-sUy 
misty and uncertain in character that it ought not 
to be accepted unless corroborated by undisputed * 
facts in the case incapable of being explained except 
on the hypothesis advanced .by the plaintiff. Per 
Sabgbnt!, C. .7.— The equitable doctrine of the 
transfer of ownership by acknowledgment of trust, 
wlieu it is sought to establish it by oral evi- 
dence, I'equires to he applied in this country with 
the greatest caution ; and we cannot doubt that to 
adow an .acknowledgment of trust to be established 
by the evidence of interested parties, speaking as to 
conyersations which took place seventeen years ago 
witiiout the corroboration derived from other evidence 
pointing irresistibly in the same direction, would be 
to introduce a most daugcrous mode of appreciating 
evuleuce in this country, and would offer a direct en- 
couragement to perjury. The suit dismissed, but 
without costs, JST.’s iutoution that M. should have the 
benefit of the Ko.OUO— to which, however, he had 
failed to give effect — being clear. HniBAl v. .Tan 
Maiiosijbd Kiialaedina . I. L. B., 7 Bom., 229 

4 , ffft. — Requisites 

to complete gift. — Donor constituting Mmself trustee ' 
for donee. — Enforcement of trust by representative 
of donee. — Trustee, Liability q/*.— The plaintiffs M. 
and K. were Parsis, and were married in the year 
1851. The defendant was the widow of B. M., who 
was the firther of the plaintiff II. The plaintiffs 
sued to recover from the do feud aut certain Goveru- 
meut promissory notes whicdi they alleged had Ixam 
presented by .B. to M. at lier murriage for her sole 
and separate use. 'J'hey alleged that the said notes, 
then of tlu! nominal value of Rl.CUO, were t'udors(;(li 
in the name of tixi said JB., and had been deposited by 
him for safe custody with M.^s grandfatlmr J. ; that 
the said B. during his life used from time to 'time to 
receive the said notes from J. and draw the interest 
thereon for M.; that B. died in 1354, and that after 
his death the defendant, who was Ids widow -and exe- 
cutrix, used to draw tlie interest for M. ; that in 1359 
she obtained possession of the said notes, and had 
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TBUST.— Oreation of trust— oonimued. 
ovci-'siiice eontiiiued in possession thereof, informing 
tlifi plaintiffs that she was duly keeping them and 
eolloetiug the interest for JI.; that the plaintiffs had 
been living with the defendant until shortly before 
the present stiit, and having then separated from her, 
had vailed iqjou lier to Inand over the notes and the 
aceninulated interest, which slie refused to do. The 
defendant denied that her husband H. liad ever pre- 
sented M, with Government notes for her separate nso. 
Slio alleged that the notes which had been deposited 
by witli J. were lier own separate projierty, and 
not J/.’jf ; that she and her husband had dealt from 
time to time with them, and that no interest was 
cve.r paid to the plaintiffs, or either of them, or for 
their henetit. She further 'stated that some of the 
notes Avhich' had been deposited with J. had been 
disposed of by B, in his lifetime with her consent ; that 
in 1869 she obtained the remaining notes from Ji and 
sold them, and applied the proceeds to her own benefit. 
At the bearing it was proved that, on the occasion of 
the plaintiff’s marriage, presents vrere made to M. 
both by , her owm family and by that of the bridegroom 
iZ. Tw'O accounts were then opened in the books of 
the firm of J. 2f. 4‘ Co., of which M.’s grandfather J. 
was a partner, one of which showed her acquisitions 
from her own family, and the other her aetjuisitions 
from the family of her husband. The latter account 
contained an entry (under date August 1854) to the 
effect that J?., the father-in-laiv of M., had bought 
two Government notes for Rl,500 in Jf.’s name, and 
had, obtained the interest on them, ivhich was duly 
credited to her. Other documents were produced, 
proved to be in the handwriting of B. and J., in 
which the said Government notes were alluded to 
as the property of M., and as having been purchased 
wdth her moneys. In 1864 B. died without having 
endorsed the notes over to M. or to any one in her 
behalf, and they remained in his name in the hands 
of J. until 1869, when the defendant got possession 
of them. Meld that B. was liable to answer for the 
notes as a trustee, and after B. the defendant as his 
executrix and representative. In the documents ppt 
in evidence, B. alluded to the notes as Af.’.yproiierty. 
His placing them, as he did, with M.’s grand- 
father, was itself an acknowledgment, according 
to the practice of the class to which he belonged, that 
the benefit vvas to be hers and her children’s. He 
thus sufficiently admitted an obligation as trustee. 
The legal ownership w'as his, but he had acknow- 
ledged with sufficient clearness an obligation to hold 
and use the ownership for the benefit of another, 
fcsneh a purpose clearly manifested constitutes a trust, 
and burdened with a trust the x>i’opevty ivassed from 
B. to the defendant as his representative, and 
could be enforced against her. Meld, further, that 
having ivgard to the gsncral practice among Parsis, 
the conduct of if. in relation to the notes showed 
that it was his intention that the proi)erty should 
he enjoyed in sole and separate use by 31. and her 
children. Mbbbai v. Pbkozebai 

[1. L. E., 5 Bom., 268 

5 , ST;iit for declaration of trust. 

— Fossessioii of irust property. — Breach of duty . — 
In a suit for declaration of trust, wdth reference to 
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continued. 

lands, it must be shown that the party against whmn 
the trust is prayed must have obtained a more or less 
rightful possession of the lands, but impressed with 
the obligation of a trust ; th;it in a suit such as last 
mentioned, it must be sbowji that some duty primd 
/rtr'iefeU on the defendants, of which they were com- 
mitting a breach. Muziinii Ho.ssatx c. Dixofit'Koo 
Sen . , . Bourke, O. C., S : Cor., 84 

G. Eeeognition of trust.— Meed 

of.difi, Validity of.—Oudh Estn/es Act { £ of tSm), 
s. 8.— A. talookclar, deceased before annexation, bud 
jirovidedby will for the succession of his five widow.s, 
one at at a time, to his estate, wdth remainder to .a 
son of his nephew. Settlement was made with the 
senior widow' after the Mutiny, a .sanad granted to 
her as talookdar, with full power of alienation, and 
her name was aftenvards entei’ed in the lists pre- 
pared under section 8 of the Oiidh Estates Act, 
1869. But certain of her acts were not explicable 
except on the understanding that she was abiding by 
the will. Meld, in a suit by the wddo w next in order, 
that such senior wddow had undertaken the trust of 
carrying out the provisions of the will, and that a 
deed of gift made by her transferred only her inter- 
est, which was an estate for life. Ramanund KtjAB 
V. Ea&hiinath Kttae. Anunt Bahadttb Singh v, 
EAeHDNATH KUAE 

[I.L. E., 8 Calc., 769 : 11 C. B. E., 149 
L. E., 9 I. A., 41 

7 , Oessatiou of trust. — Cessation 

of performance by congregation of particular form 
of icorsMp. — Commencement of different form of 
ioor.sMp.—lf the congregation of a church as a body 
cease to follow’ the observances of a particular form of 
worshii>, and in preference for forty years follow those 
of a different form of worship, there w'ould be no one 
left for wdiom and by whom the original f om of 
worship can be continued, the objects of the original 
trust cease to exist, and the clnu’ch funds and pro- 
perty become imxfressed with a trust fur the perform- 
ance of the later form of worship). MaiLi/iTS v. 
ViCAB ApoSTOMO OS' Malabab 

[I. Ii. R., 2 Mad., 295 

3 ^ Suit to enforce trust. — Suit for 

enforcing religious or charitable trusts.— Might of 
suit.—JPleading. — Security for costs. — The represent- 
atives. of a testator, who has creatfed trusts for reli- 
gious or charitable purposes, in which the represent- 
atives ai-e not personally interested, may institute pro- 
ceedings to have abuses in the trust rectified, there 
being no officer in this country who has such pow'er 
of enforcing the due administration of religious or 
charitable trusts by information at the relation of 
some private individual, as is possessed by the Attor- 
ney General in England. A suit for this purpose 
should not be admitted unless the plaintiff gives 
sufficient security for costs. In order that a decree 
for an account may be made in favour of the plain- 
tiff in such a suit, he must allege substantially in his 
plaint that which must be a distinct breach of trust ; 
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T‘B.C ST.— Suit to enforce txvst—coutinzied, 
it is not siiiRc'ient for him to make out a case of 
iuci’e suspicion, or to roly on particular passages in 
the clefendunt’s Avritten statement. BaoJOMOHUK 
Doso r. lirsKOLon, Doss . I. Ii. E., 5 Calc., 700 

0. Transfer of property on 

trust. — Transfer of propeH-^ hj eomicf sentenced 
to iransporfafioii. — JB. having been sentenced to 
ti:in‘i])05lation for life, presented a petition in the 
llcvi niie Court, in which, stating that he owned a 
cc'i'tiun Kcniindari e.state, that he had heen so sen- 
t(jiH\‘d, and that it was necessary to make arrange- 
ments for the payment of the Government revenue 
and f,he munagement of the estate, he prayed that his 
name might he removed from the revenue registers 
uiul that of P. he recorded in its stead. MeM tliat 
the transfer of tlie property by £. to P. was in the 
nature of a tinist. Burga Trasail v. As(t Mam, I. 
L. It., All,, 361, referred to. HAir Ram ®. Dueoa 
Pbasad . . . . 1. 1 ., E., 5 Ail., 600 

10. Property iield on trust.— 

Assigmnent by trustees. — Limitation. — In 1870 the 
purchasers and recorded proprietors of a four bisAvas 
share of a certain village caused a statement to he 
recorded in the village record of rights to the effect 
that B. claimed to bo the proprietor of a moiety of 
.such share, and that they were willing to admit his 
right Avhenever he paid them a moiety of the sum 
Aviiich they had paid in respect of the arrears of re- 
venue due on such share. In 1843 M. purchased sneb 
share and became its recorded proprietor. In 1877 
K,, the son of B., sned the representative of M., for 
possession of a moiety of such share, alleging, with 
rc'fei’ence to the statement recorded in the record of 
rights, th‘.it such moiety had vested in Mis assignors 
in tj'iist to surrender it to B. or his heirs on payment 
of a moiety of the SAim they lisvcl paid on accouut of 
revenue, and paying into Court a moiety of such sura. 
Meld that that .statement could not he regarded as 
evidence of the alleged trust, and that, assuming that 
tiie alleged trust existed, the suit was barred hy limi- 
tation, 3/. having purchased Avithout notice of the 
trust and for valuable consideration. KAM. 4 .I 1 SiNGH 
®. Batui Fatima . . I. L. E,, 2 All., 460 

11. Holder of missing 

person’s estate. — PossessiO}i.—T\m possession hy the 
AvidoAV or sonre other member of the faAuily, of a miss- 
ing pcA'son’s estate may, in the absence of an indica- 
tion of its being adverse, be considered to be that of 
a trustee until the expiry of the term fi.xedfor his re- 
turn. Naeain Sahai «. Posoo , 2 Agra, 78 

12 . Absconding share- 

holder. —CmtoTii for his share to be considered as 
held in trust for a certain time. — Failure to reclaim 
share. — The plaintiffs sued to recover a share in a 
village on the allegation that it had been taken hy 
the other shareholders of the village in trust for their 
father, according to custom, on his absconding from 
the village hy reason of his inability to pay liis quo- 
tum of Government revenue. The only evidence of | 
the custom Avas a provision in a wajib-ul-urz that the j 
share of a person Avho absconded should he held in j 


[ TBtJST, — Property lieid 011 trust— couG'wjictf, 

' trust for him for twelve years only. Held that, as 
the father of the plaintiffs did not rccliiim his shai’e 
within tAvelve years, the plaintiffs' right avus forfeit- 
ed, Nahana Dya Ram . . SK'. W., 170 

13. JFajih-ul-irr:s. 

—-Absconding co-sharer. — Where a clause of the 
w'ajib-ul-urz; of a village stated in gimeral- terms that 
absconders froAn sneb village sboAild receive baek their 
prox*erty on their return, and certain persons who 
absconded from such village before such Ava/.ib-ul- 
urz AA’^as framed sued to onfm-ee .sAich clause against 
the purchaser of their property from the co-sharer 
A,vho had taken pos.session of it on their absconding, 
and who Avas no party to such wajib-ul-urz, alleging 
that their property had vested in such co-sliavov in 
trust for them , — Held that bc-fore such co-sharer could 
be taken to have hold their property as a trustee, 
there must be evidence that he accejAted such trust, 
and this fact could not be taken as proved by the 
Avajib-nl-arz. Piaeey LAi v. Samga 

[I.li.E.,2 All.,394 

14. Wajih-nl-m'z , — 

Absent shareholders. — Held that a rnllage adminis- 
tration-paper which provides for the surrender to 
absent shareholders on their return to the village of 
the lands formerly held by them does not necessarily 
constitute a valid trust in their favour, althoAigh it 
imiy be evidence of such a trust. Where a village 
administration-paper provided for the surrender to 
certain absent sbareholders on their return to the 
village of the lands formerly held by them, but 
did not contiun any declaration of a tru.st as taxisting 
between such absent shareholders and the occupiers of 
their lands at the time such administration- paper Avas 
framed, — -Held that the administration-paper could 
not be regarded as evidence of a pro-e.xisting trust 
betAV'cen such persons, nor as an admission of such a 
trust by such occupiers. Harbhai c. Gumani 

[I. L. E., 2 AU., 498 

15. Absent co-sharer. 

— -Wajib-itl-urz. — S. and his brother owned an 8 annas 
share of a village, and H. and B. owned thO; other 
8 annas share, the parties being related to each 
other by blood. In 1865 (Sambat 1921), at the set- 
tlement of the village, the folloAving' statement AA'as 
recorded by the settlement officer in the w'ajib-ul-uvK 
at the instance of H. and B., Avith Avhom the settle- 
ment was made, 8. and his brother being absent 
from the village and having been absent for some ten 
years: “We, H. and B., are eqAial sharers f)f one- 
8 annas and 8. and (his brother) of the other 8 
annas in the village according to descent : ton ycai-s 
ago S. and (his brother) wcfit aAvay into Orai ; their 
pi'escnt residence is not known : they have not left 
w'oman, child, or heir of any kind in the village : ou 
that account the entire 16 annas of the village arc 
in possession of us, H. and B. At the time of the 
prejiaration of the khcAvat we made a gift of d> 
annas of our oavu eight annas to P., and have given 
him [Aossession of 4 annas of the 8 an?i!is belong- 
ing to S. and (bis brother), keeping the rcuiaiu- 
iiig four annas in our oavu possession : Avhen 8. mid 
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(his brother) return to the village, we three who are 
in j)ossessioii. shall give up the 8 annas share of the 
aforesaid persons.” In March 18S0 S. sued P. for 
possession of the 4 annas mentioned in the wajih- 
uhur;j as having been made over to him hy S', and 
U. out of the 8 annas share belonging to S. and 
his brother. He based his suit npon the wajib-ul-nrz, 
iiiit did not expressly state that the shai-e in suit had 
lieen entrusted to II. and D. on the understanding 
that it should be vetuvuod to him when he reclaimed 
it. The lower Aj)]jelliifce Court dismissed the suit as 
barred by linutatioii, on the ground that P.’s posses- 
sion of the share in suit became adverse in 180G or 
18G7, more than twelve years before the institution 
of the suit, ^vdien having retunied to the village, 
had cdaiiued the shave and P. had refused to surren- 
der it. On second appeal it was contended by S. 
that under the terms of the wajib-ul-urz P.’s posses- 
sion was that of a trustee, and his possession could 
not he held to he adverse. Per Spakeiis, J,— That 
inasmuch as there was no direct evidence that the 
share in suit had becu entrusted by S. to JS. and P. 
on the understanding that it should be returned to 
him when he reclaimed it, and as such a trust could 
not he implied from the terms of the wajib-ul-urz, 
w'hich amounted to nothing more than an acknow- 
ledgment of 8Is title and an offer to surrender pos- 
session when he returned, and as when he did return 
in 1866 or 1867 P.’refused to surrender possession, 8. 
was bound to have sued to recover the share in suit 
within twelve years from the date of such refusal, 
and as he had failed to do so, the suit was barred by 
limitation, JPer Peaiisoe, J. — That although no 
nienlion was made in the waJib-ul-urz of such a trust 
as was contended for, yet the terns of that docu- 
ment strongly suggested the creation of such a trust. 
Having regard to the terms of the wajib-ul-urz, and 
to the fact that 8. and his brother were not strangers 
to II- and D., nor merely co-sharers, but near blood- 
relations, probably residing together on the same 
premises and partners in agricultural labours, further 
inquiry should be made with the view of elucidating 
the nature of the acquisition of E. and E. of the 
share and of their subsequent possession. Siedab 
Sainex v. Piean SiKGiH . I, Ii. B,, 3 All., 453 

16 , Eetireraent and disability 

of trustees.— of, ou trust . — Where property 
is assigned to trustees by an insolvent trader for the 
purpose of having it equally distributed among his 
creditors, such a trust does not become inoperative 
by reason of the retirement of two out of three trus- 
tees, and of •the inahillty of the third to discharge his 
duties properly. Baumgabteek v. STUPHEirsoir 

[3 Agra, *321 

17. Creditor’s trust-fluid.— TT b- 

claimed dividends, 8uit for distrihution of . — Where 
a creditor’s trust-deed contained no provision for 
redistribution of unclaimed dividends, and a suit was 
brought by the representatives of one of the ci’edit- 
ors, party to the deed, for the administration and dis- 
tribution of funds in the defendant’s ])ossession 
allotted to other creditors by way of dividends, but 


TEUST.—Creditor’s trust-fund— 
unclaimed by them for forty years , — Held tliat the 
plaintiff was not entitled to sucli relief. Wilde v. 
Bmininq, L. R„ 2 Eq., 377, distingnished. MaeioK-A- 
VEEU MODAIil c. Aebotuuox & Co. 

[r.Ii.E.,4Mad.,404 


18, Resulting trust.— 

of party. — Implied trii'it, Picsniuption. q/’. — iSuit 
hi'onghti to recover possession of a talook, ujmn the 
alleged gromitl that the money.s with whiclj the pur- 
chase was made were not the moneys of the ])er.st.m 
in whose name the property was bought, but of 
a lady with whom he was living as her husband, 
and tliat there was a resulting trust in her favour. 
The Privy Council considered that the very principle 
of a resulting trust was that the property had been 
purchased with money belonging to another, with an 
implied trust that it should belong to that other 
person to whom the money also belonged; but that 
if it was the intention of tlie person to whom the 
money belonged that there should be uo such trust, 
no such implied tinist could arise by implication, 
and the presumption would then he met by the 
facts. Ameeroonnissa KKAUtrai v- Ashbueb'OOE^ 
mssJL . 17 W. B., 259: 14 Moore’s I. A., 433 


19 . Statute of' 

Frauds.— Slat. 29 Charles II., e. 8 . — The plaintiff’, 
who was tbs widow of <?,, sued the defendant, 
the executrix of J., to recover a sum of E7, 394-9-6, ’ 
p,art of the purchase-money of a l^ouse which had 
been sold by J. in his lifetime, and which the plain- 
tiff alleged had been, shortly before his death, con- 
veyed by her husband Q. to J. in trust to sell arid 
hold the proceeds iu trust for Q-.’s family. The de- 
fendant denied the trust aud insisted that J. had 
purchased the house from G. for valuable consider- 
ation. Both J. and &. were Parsis. Meld that, even 
assuming that no consideration was given 'by J. 
to <?. for the house, the plaintiff w'as not eutitled to 
succeed. In the absence of consideration, the trust 
of the house, which was admittedly conveyed by Q. 
to J., would have resulted to unless, under the 
provisions' of section 7 of the Statute of Frauds (29 
Charles II., Cap. 3), he (©.) had declared iu writing 
some other trust which was to supersede the result- 
ing trust in his own favour. Ho such declaration of 
ti'ust in writing was proved. If, on the other hand, 
the trus.t did result to Q., he, no doubt, might, 
as equitable owner of the house, have disposed of his 
interest by will. If he did so, the plaintiff bad not 
qualified herself to sue as his representative. Pro- 
bate had not been obtained of the will, and until the 
will was proved it could not be said that G. bad 
made a particular declaration of trust by it. Nor 
without probate could the plaintiff take up the posi- 
tion of legal representative of her deceased husband 
entitled to enforce his rights, and, amongst others, 
his rights under the sujjposed resulting trust. Ex- 
cept as executrix or as administratrix the plaintiff 
could not recover property, or enforce rights equit- 
ably vested in her deceased husband. Bai Manbck- 
BAi V. Bai Mebbai . . I. L. E., 3 Bom., 303 
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20. Breacli of truBt—Parfies . — , 

Defanhing tni-^tees.— Breach of trust lenejicial to 
trvst~esfate.~lLh.e. Court will not, at the instance of 
our- of two defaulting trustees, declare tlie liabilities 
arising from a breach of trust without having all the 
jiavti^ concerned before it. Nor will the Court pass 
ita order which might in any way tend to be con- 
strued as an as.seut to a breach of trust already coin- ■ 
mitted, oven though the breach may have been bene- 
ficial to the trust-estate. BAKny ». Htebij 

[1C.L.E.,S0 

3X. Bevocation of trust.— Foian- 

targ settlement. — A., being at the time unmarried, 
executed a voluntary settlement by which he created 
trusts for himself for life, and after his death for his 
issue and widows (if any), with ultimate trusts over. 
The deed contained a pi-ovision empowering A. at any 
time, with the consent of tlie trustee, to revoke the 
trusts, and to declare any new or other trusts. A. 
subsecpioutly married, and, after his marriage, exe- 
cuted a deed of revocation, declaring that the trust- 
property should be held for himself absolutely. The 
trustees refused to hand over the trust-property, and 
A. thereupon instituted a suit to have the trust set 
aside. His wife w'as a minor, and there was no issue 
of the marriage. Meld that, although there might 
he cases in which, where no other person but the 
settlor W’as interested, the deed might be regarded 
as a mere direction as to the manner in which the 
settlor’s property should be applied for his benefit, 
and as such revocable by the settlor, yet that, .in 
the present case, there being an infant beneficiary, 
the deed could not be revoked. Golam Yassin v. 
OrjJiQAi Trustee op Bengal 

[I. L. E.., 8 Calc., 887 

TRUST-DEED EOE EEHTEEIT OF CBE- 
DITOBS, 

See Bill op Exchange. 

[I, L. B., 3 Gale., 174 

See Debtor and Creditor. 

[11 Moore’s I. A., 317 
3 Agra, 104, 321 
8 Bom., A, C., 245 
1 Bom,, 233 
I. D. R., 7 Bom., 101 

TBUST-PBOPERTY. 

See Court Fees Act, sen. I, ar'c. 11. 

[6 B. L. R., Ap., 133 
11 B. L. R., Ap., 39 
7 B. L. B., 57 
14 B. L. B., 184 

TRUSTEE, 

See Costs — Special Cases — Trustees. 

[13 B. L. R., 383 
I. L. B„ 11 Calc., 628 
See Executor . 1. L. R., 2 Bom., 388 
See Hindu Law— Endowment— Crea- 
tion OP Endowment. 

[14 B. D. B., 175 
r. L. B., 9 Bom., 169 
I. L. E., 4 Calc., 58 


TRUSTEE— 

See Hindu Law— Endowhent— Succes- 
sion IN Management. 

[5 B, D. B,., 181 
I. L. E., 7 Mad,, 499 
See Hindu Law— Endowment — Tjjans- 
PER OP Bight op Worship. 

[3 C. L. B., 112 

^ee Insolvent Act, s. 40. 

[I. L. E„ 3 AIL, 799 
See Cases under Liaiitation Act, 1877, 
S, 10 (1871, 8. 10 j 1859, s. 2). 

See Malabar Law— Joint' Family. 

[I, L. E,., 2 Mad., 328 
I. L. B., 1 Mad., 153 
See OuDH Estates Act. 

[I. L. E., 3 Gale., 522, 045 
See Parties— Parties to Suits — Debtor 
AND Creditor, Suits between— 

[I. L. E., 3 AIL, 789 

See Cases under Trust. 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities op — 

[7 B. L. B., 113 

See Will— Construction. 

[4 B. L, B., O. G., 53 
I. L. B., 5 Gale., 228 

■ Constructive— 

See Insolvency— Order and Disposi- 
tion . , I. L. B., 2 Bom., 542 

' . • 

Claim to immoveable property 

against— 

See Certipicate op Adaiinistbation — 
Right to Sue or Execute Decree 
without Certipicate. 

[I. L.,R., 2 Gale., 45 

See Will— Construction. 

[I. L. E., 2 Gale., 45 

• Distinction between trustee and 

director. 

See Company— Powers, Duties, and 
Liabilutes op Directors. 

[6 B. D. R., 278 

of temple. Breach of trust by — 

See .luRis diction op Criminal Court. 
— General Jurisdiction. . 

[I. L. B., 1 Mad,, 55 

Suit by— 

See Hindu Law — Will-^Consteuctton 
OP Wills— Special (.’asus op Con- 
struction— Vested AND Contingent 
Interests . I. L. B., 1 Bom., 269 

Relinquishment by one 

trustee.— of relinquishment. — In a contest 
between three trustees or managers of an endon’mcul. 
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'TEUSTBE.— Eelinquishment by one trus- 
tee — aontimied. 

eicli entitled to a third share iu the profits of the 
property, if one of thetn v,-ithdraw3 from the 
oontest, his share is held to have been relinquished in 
favour of the reuiaiumg partner’s, and to have 
•merged in the general account to be rendered by the 
trustees or niariagers. Buzt, Itunui w. LuTArnr 
TIoSbEI'N. KhoDEiTOOXKISSA BiBEE n. LtTTAI'UT Hos- 

SEIN ..... W. E.., 1884, 171 

2 , BreacE of trustees’ duty.— • 

MLvbin trufit Jmdfi milh mouetj of tnistee.s. — Com^ 
mission, on 'fruat nionf’i/s . — It is a grave breach of 
duty in trustees, or adiuinistrators taking out letters 
of iidininistration, to estates in this country under 
powers of attorney from executors or nest of kin 
abroad, to mi.s the incomes raised by them from 
trust properties, or the funds of the estate, in one 
common fund with their own moneys, and such a 
course of dealing may e.xpose the trustees or adminis- 
tratoi's to criminal as well as civil liabilities. In the 
MATTEE or THE PETITION OB OOWIB 

[I. L. E., 6 Calc., 70 : 7 O. L. E., 19 

3 . — 'Appointmeut of new trus- 

tees. — ProhaU,-~JSxecnio>'s. — Executors alienating 
f roperty of their testator’s estate before oMaining 
probate. — Title of alienees to such property. — Right 
of holder of property to vote at election of trustee be- 
fore obtaining probate. — Trustee elected by debenture- 
holders. — Meeting of debenture-holders to elect a 
trustee. — Exclusion from meeting of holders of de- 
bentures obtained from executors before probate . — 
Validity of election of trustee elected at meeting 

from tohieh such debenture-holders were excluded . — 
In order to secme certain money which it bad bor- 
rowed by the issue of debentures, the D. Company on 
the 23rd November 1883 conveyed certain lands, &c., 
to three trustees, K., <?., and D., by way of mortgage. 
With regard to the appointment of new’ trustees in 
case any trustee should die, &c., the indenture of mort- 
gage provided that, in certain events, the surviving 
or continuing trustees might convene a meeting of 
the debenture-holders for the purpose of nominating 
a new trustee ; and that at such meeting the election 
of such new trustee should be decided by a majority 
of votes of the debenture-holders present in person, 
each party having only one vote, and iu (iase of an 
equality of votes, then the chairman of the meeting 
should have a casting vote. JT., one of the trustees 
appointed under the deed, died on the 9th February 
1886, leaving a will whereby he appointed three exe- 
cutors. At. the time of his death K. was the holder 
of one moiety of the debentures, viz., 1,4:00 deben- 
tures of the value of S7,00,000. The tw’o remain- 
ing trustees, G. and D., called a meeting of the 
debenture-holders for the 27th February 1886 to 
elect a trustee. Previously to the meeting and for 
the purpose of having the large interests of X.’s estate 
adequately represented, the executors of- K. disiri- 
butod some of the debentures iu their hands, belong- 
ing to K’s estate, among nominees for the purpose of 
voting at the meeting j and they also sold some of the 
debeutur&. Among the persons to whom debentures 
were sold were the first three plaintiffs. Pursuant 


TEUSTEB.— Appoiiitraeut of new trustees 

— continued, 

to the notice convening the meeting, the plaintiiis 
and other pers«)ns. to whom deben£ure.s belonging to 
the estate of K. had been given or sold, presented 
themselves and claimed to attend the meeting ; hut no!ic 
of them, except the three executors (pkiintilTs 4, o, and 
6) of K. were allowed to attend, and they were tuiuiit - 
ted only in their capacity as exeeutork ileftaulaar. 
No. 1 was chairman of the meeting, aud he ruled tluifc 
the three executors had a joint right, iu their capacity 
as executors, to give one vote upon any pvopiosiiion 
that might he submitted to the meeting-. At the 
mecdiiug it was proptised tliat the hoidevH of the de- 
bentures, who claimed admission to the meeting, 
should be permitted to attend. The ciiainiinsi riilcii 
the motion irrelevant, and would not allow it to be 
put. The executors, therefore, withihew from the 
meeting. After they had withdrawn, the third de- 
fendant, P., was elected a trustee. At the (lute of 
the meeting the e.xecutors had not ohtnined probate 
of K.’s will. Oil behalf of the defendants 'it was 
contended that P.’s election was valid ; and that the 
persons to whom the executors had given or sold 
debentures belonging to JT.’s estate had been properly 
excluded from the meeting of the 27th February, in- 
asmuch as the e.xecutors had not at that time obtained 
probate, and, consequently, the title of their alienees 
to the debentures was still incomplete. Meld that 
P. (defendant No. 3), had not been validiy appointed 
a trustee to the iiidenture of the 23rd November 
1883. Under that indenture, debenture-holders bad 
the right to vote ; aud the debentures w’ere payable 
to bearer. The fact that the executors had not at 
the date of the meeting obtained probate did not 
affect the rights of those to whom they had given or 
sold debentures, and .such persons had, consequently’, 
been improperly excluded from the meeting. AIa- 
TEXTKADAS LOWJI V, OOCUXDAS MaUHOWJ! 

[LL.E., 10Eom,,488 

4 , Breaeli of* trust.— Ziabilify of 

passive trustee. — A trustee who, having accepted 
a trust, remains passive and takes no steps to see the 
trust carried into esecyition, is liable for io.sseS 
arising from the breach of trust of his co-trustee, 
Bai Jadav V. Teibhuyandas Jagjivandas 

[_9 Bom., 383 

5. Fiduciary relationship.— Jls- 

signmeni by married woman. — L. M. died iu 1856, 
having bequeathed certain personal property to J. 8'., 
W'ho then and at the time of the subsequeutly- 
mentioiied suit was a married woman, and who exe- 
cuted a power of attorney, authorising 0. G. Go. 
to receive payment of the legacy, and to execute a 
settlement of a poi’tion of the same according to 
articles contained in the power. ' This settlement was 
made, and under it a portion of the legacy was as- 
signed to trustees, who did not execute the deed or 
undertake the trust, and no other trustee w-as sub- 
stituted for them. 0. <?. Co. at various times 
advanced money to J. S., aud in acknowledgment 
received promissory notes from her for a portion of 
such advances } and in a suit by O. G. cf* Co,, to 
recover the amount of these advances, it was held that 
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TBirSTEE,-~Eidueia.ry relatioiisMp— coaft- 

m>.ed. 

O. C?. 4’ Co., standing’ in a ful-neiary relation to J. 
S.y hefore they could avail themselves of her acts, 
must show that she did them with a full knowledge 
of the circumstances of the case and of her own 
position with regard to it. Smith v. Stewabt 

[Bourse, O.C„ 292 

TRUSTEE AlSfB CESTUI QUE TRUST. 

1 , Cause of aetion. — Adverse pos- 

session. — LimUchtion-- — IVlieji property is placed in 
the hands of another by way of trust, no cause of 
action arises to tlie owner until there hag been a de- 
mand hy the owner for the restoration of the pro- 
perty and a refusal by tlie trustee to give up the pro- 
perty. The pei'iod of limitation begins to run from 
the date of such refusal or distinct assertion of ad- 
verse right, and not from the date the trustee enters 
into possession. Rakhaedas Madak v. Maphu- 

SHDHAN JIapAK 

[3 B. Ii. E., A. C., 409 12 W. B., 319 

2 , — — - Suit to set aside alienations 

by trustee. — Bond fide purahasers, — A suit brought 
by a cestui qzie trust to set aside as fraudulent certain 
.alienations made by the trustee was dismissed by the 
lower Appellate Court as barred by limitation, merely 
on the ground that more than twelve years had, at 
the commencement of the suit, elapsed since the 
execution of such deeds of alienation. Meld (I) that 
this was not sufficient, and that the Court should 
have tried whether the purchasers were cognisant at 
the time of their purchase of a subsisting trust 
affecting tlie property, for if so they would have 
taken it su])ject to the trust, and w'ould stand in the 
shoes of the original trustee, and would not he bond 
fide prirchasers from trustees entitled to the benefit 
of the law of limitation ; (2) that if the trustee had 
power to make valid grants, the grantees would have 
a perfectly good title, if they took for valuable con- 
shleration, without notice af 'the trust. Lpteejuit 
t), Bjego Jait. Bego Jan a. Chebag Am 

[5W.R.,120 

8. Suit for mesne profits where 

estates bad been under care of Court of 
Wards, — Cause ofi action, — Mduciary relatmisliip. 
— Blaintill, the zemindar of Shivaganga, sued to 
recover two villages which she alleged formed part of 
the Shivaganga zemindari. The villages originally 
belonged to P., mother of the present defendant, 

P, , the ex-zemindar of Shivagauga. In 1856 they 
were purchased by the Court of Wards on behalf of 
P., who was then a minor, Avith part of the rents and 
profits of the zemindari, and in 1860 were given by 
him to his mother. In 1864 P. was ousted by a 
decrcie of the Privy Council, and became liable to the 
present plaintifi for the mesne profits of the zemin- 
dari. In the account taken of mesne profits due, the 
amount expended on the purchase of these villages 
was excluded hy i)laintiffs consent from the sum 
debited to the ex-zemindar. Plaintiff now sued P„ 
and, she dying, the suit was continued against P. as 
her representative. Meld that there being in the 
decree of the Privy Council nothing directly giving a 


Suit for mesne profits where estates had 
been under care of Court of Wards— cmj- 

tinued. 

right to maintain the suit, there was but one ground 
upon -which the suit could be supposed to lie, — namely, 
the existence of the relation of trustee and iieneii-, 
ciary between the Collector and the plaintiff at the 
time of the purchase. PeM, also, that .such relation 
did not exist. Kattama Naohiab v. BoTHAQUii’tr- 
samiTetab . . . . 6 Mad., 293 

TRUSTEE ACT. 

(XXIV of Application for 

appointment of new trustees.— -linistCGs ■were ap- 
pointed for a company in 1845, and the partner- 
ship was to last twenty years, which expired on 
December 31st, 1864. The shareholders thereupon 
appointed S„ a new trustee, to sell the business, and 
be sold it to P. The old trustees had left the 
country. In an application, with the consent of all 
parties, under Act XXIV of 1841, that S. might 
sign the deed of transfer, the Court held that it was 
necessary to show that the old trustees had no lien 
on any other property in the concern before the order 
asked for could he made,- In the mattee oe Foet 
Giohcbstee Miles Co. . Bourke, O. O., 260 

(XXVII of 1866), s. Q.—Mindu 

trmts. — Equitable jurisdiction ofi Sipii Court. — Ap- 
pointment ofi new trustee, — Supreme Court Charter, 
1828. — The High Court may exercise the summary 
powers conferred upon it by the Trustee Act 
(XXVII of 1860) in the case of Hindu trusts. 
Section 3 of the Trustee Act, which provides that 
the power and authority given by the Act to the 
High Court shall be exercised only “in cases to which 
English law is applicable,” cannot be intended to 
limit the operation of the Act only to cases to which, 
in their whole extent, the law prevailing in England 
applies without gualifteation or reserve, as this 
would virtually exclude the Act in any case on which 
an Act of the Indian Legislature has any bearing. 
The cases referred to in the section must be cases to 
which English law is in some measure applicable, but 
in what measure is not indicated in the Act. Eng- 
lish law must he regarded as applicable in the sense 
intended if the principles recognised hy the Engli.sh 
Equity Courts are applicable. At the date of the 
grant of the Cfiarter to the Supreme Court of Bom- 
bay in the year 1823, English equity had become a 
system which would deal with a body of yassj-com- 
mon law in a scientific manner and in obedience to 
known and uniform rules. When it applied its 
method to the determination or the constitution of a 
right, even based on the Hindu or Maliomedan law, 
it administered English law. In this sense “ Eng- 
lish law was applicable ” at the date of the passing of 
the Trustee Act of 1866 to all cases in which 
peculiarly equitable doctrines had obtained recogni- 
tion in the relations between the native inbabitauts 
of Bombay. Those doctrines could not be employed 
to subvert the native substantive la,ws, ,Jnit they 
afforded a means of ameliorating them by a system 


( fiOfiS ) 


DIGEST OP CASES. 


( (10*14 ) 


TRUSTEE ACT (XXYII of 1866, B. 3— 

conlirnind, 

of rules hovrowcd from tlic EugUslj Court of Eciuity. 
Trusts are reco^uised in tlio Hindu as well as in the 
Ena’lisli system of lav.’. But while the substantive 
lliiidii law insists strongly on the suppression of 
i'l'iiud find the fullihnant of promises, it fails to 
frivnish the detailed rules by whieh effect is to be 
given to its prinviples in eases of trust. If the 
Court is e:illod on to give eiTect to a tnist in any 
given ease, it looks to the Hindu law of property to 
tleterjnine the estate of the trustee, but with refer- 
ence to the duties of trustee and the rights of 
beueiiciaries it is governed by tbe rules of English 
oiiuity. There are no others that it can apply. In 
meeting an oxigciu'y, or in taking cognisance of a 
form of right not directly provided for in the Shas- 
tras, tli() Court, in exercising its jurisdiction under 
section 41 of the Charter of 1823, may apply Hindu 
law. But, taking Hindu law as one of its data, it 
applies “ English law” also in. the form of equity to 
all or neaiiy all the questions that arise. In be 
Kahahdas Habeandas . I. L. B., 5 Bom., 154 

— gg_ 20 gs 32, — Appointment of 

person to tiomey property on behalf of persons 
out of the jurisdiction and tinder other disabilities. 
—Where pi’operty has been, by an order of Court, 
directed to be sold, and where some of the parties in- 
terested in such property are either out of the juris- 
diction, married women, or minors, and the place of 
abode of others of them is unknown, the Court will, 
on petition, under the Trustee Act, appoint a 
person to convey the interest of such persons to any 
purchaser, notwithstanding that, at the time the 
order is applied foi‘, no contract for the sale of the 
property has been entered into. But the Court can- 
not make such an order with I'espect to the interest 
of a party who has not been served, and who has not 
entered appearance. Lagkebsxeen v. Rostan 

[I. L. B„ 7 Calc., 82 

s. 35. — Application for re- 
moval of trustee, — Ground for removal. — Staf. 13 cf 
14 Vioi.f c. 60, s, 55.— Where a petition was presented 
to the High Coiirt ijraying for the removal, under 
section S5, Act XXVIi of 1866, of certain trustees 
of a will, on the grounds, inter alia, of misappropria- 
tion, waste, and breach of trust, and for the appoint- 
ment of new ones, — Held that the. matters alleged 
were much too grave to be disposed of on a mere 
application, and that as the respondents opjiosed the 
appointment of new trustees, tbe petitioners should 
institute a regular suit. Act XXVI I of 1866, section 
35, is analogous to 13 and 14 Victoria, Cap. 60, section 
33. The Courts in this country ought, in analogy to 
the rulings of the English Court of Chaucery, to 
refuse jurisdiction under this section on a mere appli- 
cation alleging misconduct or any other cause, when 
the trustees whom it is sought to remove are willing 
to act, and refer the applicant to a suit. In the 
GOODS OB Powell . . . 6 If. W., 54 

TRUSTEES AHD MORTGAGEES ACT. 

<XXYIII of 1866), s. 43.— 

Administrator General. — Talcing opinion of Court 
Oil tiuesUan respecting the administration. — Qiiestion 


TRUSTEES AKD MORTGAGEES ACT 
(XXYIII of 1866), s. 43—eoniiHued. 
affecting rights of parties inter se, — llcfttsal of 
Court to express opinion. — The Administrator Geni> 
ral of Bombay having taken out letters t>f adminis- 
tration (having effect throughout the Eomliay Presi- 
dency) to the estate of one A. B., deceased, and having 
a balance in his hands to tbe credit of the said estate 
after having fully administered the same, wasajqrlicd 
to by G. B., the brother of the sfiid A. B., dcceasiui, 
w’ho had taken out letters of administriilion in Eng- 
land to the estate of liis deceased 'nrorher, to hand 
over to him, the said G. B., the halam-e in ipiestion, 
— tljc said G. B. claiming to he the admini.strat<ir of 
the domicile of tbe deceased, and, as such, to lie en- 
titled to all the personal assets of hi.s estiitc whereso- 
ever .situate. Being in doubt as to whetlier he might 
safely accede to the request, the Administrator Gene- 
ral of Bombay, by petition under section 43 of the 
Trustees and Mortgagees Act, XXVIll of 1866, sub- 
mitted the question to tbe High Court for its opinion, 
advice, and direction. Held that thejquestion being one 
of considerable difficulty and importance, and involv- 
ing, moreover, in its decision questions which might 
seriously affect the rights of parties inter se, it was 
not a question such as was contemplated by section 
43 of the Tnistees and Mortgagees Act, XX VIII 
of 1866, nor one upon which the Court ought to give 
any opinion merely on an c*i? parte petition of this 
character. Ik be the goods oe Beebetok, Ik 
THE MATTEB OE the TeUSTEES AND MoetGAOES 

Act, 1866 . . • . I. E. E., 7 Bora., 881 

TURTT OE WORSHIP OE IDOL, BIGHT 
TO- 

8ee Damages— Suits toe Damages— 
Toets . . I. L. B„ 3 Calc., 390 

See Limitation Act, 1877, aet. 131(1871, 
ABT. 131) . I. L. R., 4 Oalo., 683 
[I. L. E., S Calc., 807 
6 B. L. B., 352 ; 15 W. E., 29 

U 

UMPIRE, mOAPACITY TO ACT AS— 
See Aebiteation— Abfointmicnt oe Ab- 
BITBATOllS AND UmiUEES. 

[4 B. L. R., O. C., 89 

UWCHASTITY. 

See Hindd Law— Maintenance— Right 
TO Maintenance — Widow. 

[12 B. L. R., 238 
I. L. R., 1 Bom., 559 
-I. L. B.^7 Bom,, 84 
I. L, E., 9 Bom., 108 
See Hindu Law — Steidhan— Eeeect op 
Ukchastitx . I. L.- R., 1 All., 46 
See Cases tjndee Hindu Law — Widow 
— Disqualifications— Ukchastitx. 

UNDERTAKING NOT TO SUE. 

See Aeeest— Civil Areest. 

[I. L. E., 1 Calc., 73 
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USDEHTAKING NOT TO BXS:B^eontinned. 
Sea Waebawt of Aekest — Ceiminai. 
Cases . 2 B. L. R., A. Or., 17 

UNBER-TBNURB. 

See JURISDICTICN OF CiTII. CotrEO? — 
Retenue CorrsTS— O edbbs op BevENirE 
Coiia'i'S . B. Ii. E., Sup. VoL, 625 
See Cases ttndee Saee fob Aeeeaks op 
Ren'E— Fobtiok op Unobb-tenoee, 
Sabb op — 

See Cases -cndeb Sat,e pob. Abbeaes op 
Rbnt“Sale op Unbeb-i’embbe. 

Avoidance of— 

See Cases bndeb Saxe pob Aebeaes op 
Rent— Inoumbeapces. 

Stiit to caneel— 

<S'ee Limitation Act, 1877, AET. 121 (1871, 
AET. 119) . I. L. B., 4 Calc., 860 

UNDERWRITER, LIABILITY OF- 
See Instteaboe— Maeine Inspbance, 

[I. L. R., 2 Bom., 550 
12 Bom., 23 

UNDUE INFLUENCE. 

See Champebte . 13 B. L. R., 509 
See Vendob and Piteohasee-— Intamd 
SaIiBS , . 1 B. L. R,, A. C., 96 

[Cor., 57 
I. L. R., 5 Bom., 460 
See Will— V abiditt op Wide. 

[I. L. B., 7 Mad., 515 

Onus of proof .— paHy not 

in confidential relationship . — A third person" who, 
stands in no conddential relation to a grantor who is 
under age is not bound in the first instance to show 
that undue influence was used in. a transaction. The 
subject of undue influence considered. Eaj Coomae 
R oy V. Aipuzuddin Ahmed . 8 O. L. R., 419 

UNLAWFUL ASSEMBLY. 

Penal Code, s. 141. — Rioting . — 

Assemblg originallg lawful . — An assembly, lawful 
in its inception, may become unlawful by its acts, 
li force is irsed, the higher offence of rioting is com- 
mitted, Queen v. Khemee Singh 

[1 W. R., Cr„ 19 

2« — Cmnmon object . — In 

order to convict of the offence of being members 
of au unlawful assembly, it must be shown that the 
accused were actuated by a common object, and that 
the acts done by them were of such a nature as to 
make them guilty under section 141 of the Penal 
Code. Qheisn b. Dinobhndo Rai 

[9W,B„Cr.,19 
In the aiatteb op the petition op Kopdash 
Chhndee Dass . . 20 W. R„ Cr,, 78 

3, 154.— Owjaej* 

of land omohich mlme/ul assemblg is held. — Cam- 


UNLAWFUL ASSEMBLY. — Pension 

Code, s. 141 and S. lQ4i— continued, 
non ohject.—Seld that the owner or occupier of 
land on which an unlawful assembly is held cannot 
be convicted under section 154 of the Penal Code, un- 
less there is a finding that the riot was' premeditated. 
Where two opposite factions commit a x’iot, it is 
irregular to treat both parties as constituting one 
unlawful assembly, and to try tbem together, inas- 
much as they do not have “ one common object” 
within the meaning of section 141 of the Penal Code, 
Queen a. Sheboop Chundbb Pahl 

[12 W. R., Cr„ 75 

4^ Affray and unlawful 

assemblg. — There is no ground' for the distinction 
between an unlawful assembly as a pi’emeditated act 
and an affray as a sudden one ; for according to sec- 
tion 141 of the Penal Code, an assembly ivhich was 
not unlanfful when it assembled may subsequently 
become- an unlawful assembly. In the MATTBB op 
THE petition OP LOKINATB KaB 

[18 W. R., Cr., 2 

5. Maintenance of 

rights. — Intention of parties. — No charge of being 
members of an unlawful assembly under section 14d, 
Penal Code, can be sustained, where the intention of 
the parties was not to enforce a right or supposed 
right, hut to maintain undisturbed the actual sub- 
sisting enjoyment of. a right which was at that time 
being exercised. Shdnkeb Singh «. Bpemah Mahto 

[23 W. E., Cr., 25 

6. Person joining it and 

staying to prevent mischief to property. — It can- 
not be said that a person intentionally joins an un- 
lawful assembly or continues in. it, when it appears 
from the evidence that he went to the place where 
the members of the unlaxvful assembly were gathered, 
to prevent mischief being done to his own property 
which he had a right to protect. Bibjoo Singh ■». 
Khxjb Lale , . . . 19 W. R., Or., 66 

7. Ryots carrying away 

crops. — Where the defendants, ryots of a portion 
of a zemindari sold in. execution of a decree of tl»e 
Civil Court, reaped and carried away their crops 
despite the purchaser’s people, and refused to allow 
the purchaser’s people to seal and mark grain which 
had been reaped, .and the ryots were assembled in 
such numbers and so armed that nothing could he 
done against them, — Seld by the High Court that 
the acts of the defendants did not amount to an 
offence under section 141 of the Penal Code. An- 

ONYMOHs . . . . 4 Mad., Ap., 66 

8. — ol, 4. — Interrupting 

procession as a nuisance. — Meld that the act of the 
defendants in assembling and forcibly interrupting 
a procession was forbidden by ckause 4 of section 14}. 
of the Penal Code, although the defendants acted- 
upon the ground that the procession was a nuisance 
or annoyance to them or their community. Anony- 
MOHS 6 Mad., Ap., 6 

9. *-■ S. MSi.—Bispute as to 

pos.session of land.— Assembly going with armed 
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UEXAWFUL ASSEMBLY. — Penaioa 

Code, s. 1^2>-~eoiitiniied. 

•iiien to soio iar<d.~0\i the trial of certain persons 
ehargud vritli being membei-s of an unlawful as- 
seiuVjiy, ic was proved that there Avas a dispute of 
long standing between the accused and certain other 
pandos roganling the possession of certain land; that’ 
neither ot the parties was in nndisturbed possession 
of the land ; that tlie accused went to soiv the land 
%yil:h indigo, aceoinpanied by a body of men armed 
with lattics ; that they were prepared to use force, 
if necessary; and that the labtials kept off the op- 
posite party by brandishing their weapons wliile the 
land was sowed. Meld that the accused were rightly 
convicted of being luciubers of an unlawful assembly, 
under section 1-Td of the Penal Code. Shunlcer Skiff h 
V. liurmah MciMo, 23 W. i2., Or., 25, distinguished. 
In the matter oe Peaky Mohun Siscab. Peaky 
AIohun Siboab ®. Empkess 

[I,L.E.,9 Oale„639 

S. G. In the mattes oe Peaey' Mohun Siekab 

[13 O. L, E., 80 

10. ^ and s. 353.— TJsinff 

cri'/iiinal force to public servant in eooecution ^ 
duty. — ‘Resistance to search-toarrant. — Where the 
officer in charge of a police station required the 
officer in charge of another police station to cause a 
search to be made in a house udthin the limits of his 
station, and such officer, on being r’equix'ed, deputed 
two officers subordinate to him to make the search 
without delivering to them the oi’der in writing re- 
quired by section 379 of Act X of 1872, it was held 
that the persons resisting the search attempted could 
not be lawfully convicted under sections 353 and 143 
of the Penal Code. Queen v. Hakain ' 

[7 isr. W., 209 

11. S. ' Abat- 

ing nuisance. — A., a joint owner of a parcel of land, 
erected on it an edifice without the consent of JB., 
another joint owner. A dispute arose and the Ma- 
gistrate on inquiry ordered, under section 530 of the 
Criminal Procedure Code, 1872, A, to be put in posses- 
sion of the part of the land on which the edifice had 

* been erected. B. subsequently brought a suit in the 
Civil Court to estsvblish his title to joint ijossessionof 
the whole parcel, and for a declaration that A. was 
not entitled to erect any edifice thereon; and he 
further prayed that such edifice should he removed. 
B. obtained a decree, whereupon liis servants went on 
the land and pulled it down. They were charged 
before the Deputy Magistrate xvith having commit- 
ted mischief, and on this convicted and fined. On 
the 8th October the accused, who, were the servants 
of B., found the men in the employ of A. were put- 
ting up this erection, a nawbat-khana, again, and 
accordingly protested against its erection, pulled 
down the bamboos, thrust aside the servants of A,, 
throwing to the ground one man who was clinging 
to the bamboos. On, the 9th October 1877 these 
servants wei’e charged before the Magistiute with 
rioting, and convicted under section 147, Penal Code. 
Meld, per JACKSON, J., that, as the accused' were 
not on the land in question as members of an un- 
laAvi’ul assembly, nor for any unlawful purpose, the 


UJniAWPUL ASSEMBLY’ - Bensioii 
Code, s. 147 — contmued, 
comnetion,’ as well as the procedure, ivas illegal. 
JTeK jier CONNIN»HAM, J., that the JUfcused were 
merely exercising the remedy of abating a private 
nuisance, and ivere exercising a hig-al right of self- 
defence. Emeeess ON the ekosl'oution of Deno- 
NATH GhATTACK ». EaJCOOMAE iSlNGH 

[I. L. R., 3 Calc,, 573 
S. G. In the katteu qe the ektit!ON oy Uaj- 
, coomab Singh . . 2 C. .L. E., 62 

12 . and s. 105, el 4.— 

Mischief Eight of defence of pruperfy . — Penal 
Code, s. 105, cl. 4.— Where laud in the. possession of 
A. was encroached on hy the .servants of B., who 
committed mischief on the land, and the .servants of 
A. assembled and resisted the encroachineuts, the 
High Court declined to interfere ivich the Magis- 
trate’s order convicting the servants of A. of unlawful 
assembly, as there was error in law in the order of the 
Magistrate, who found as a fact that the right of 
defence of private property had ceased under clause 
4, section 105 of the Penal Code, Queen y. Eaj 
Kisto Doss . . .13 W. R., Or., 43 

13. s. 149. — 'Encouraging members 

of iinlaicfid asseniblg. — ^Where persons join an un- 
lawful assembly for the purpose of committing an 
assault, and 'instead of preventing those armed 
from using their weapons encourage them to do so, 
they are in the same position ns those members of 
theuulawfulassembly who struck the blows. Queen 
y. Dushbuth Roy . . .7 W. R., Or., 58 

14. Biot in which man 

teas killed. — Culpable hontieide. — In a case of riot 
i.n which a man wnis killed, the whole of the members 
of the unlawful assembly, as well the victorious as 
the worsted, were held equally guilty of culpable 
homicide not amounting to murder. Queen v. Mana 
Singh . . . . 7 ’W. R„ Or., 103 

15 . Constructive murder 

under s. 34, Penal Code. — Effect on others charged 
under s. 149. — Per Fieeh, J . — Where a prisoner is 
constructively guilty of murder under section 34 of 
the Penal Code, it is doubtful if he can be said to 
have committed the offence of murder within the 
meaning of sectign 149, so as to make other prison- 
ers, hy a double construction, guilty of murder. In 
THE matter or THE EETITION ON JhUBBOO MAH*^ 

■ TON. Bmbsess y. Jhubboo Mahton 

[I. L. E., 8 Cale., 739 
S. C. Jhubboo Mahton v. Eaipeess 

[12 C.L. E., 233 

13 . Common object . — 

WHiere a person was killed by a member of an un- 
law’ful assembly, in prosecution of the common object 
of that assembly, the common object being the ab- 
duction of that person’s mother, — Meld that all tliosc 
who were members of the assembly at the time such 
person was killed were guilty of the offence of killing 
her. In the matter ok Gobam Aekin 

[4 B. L. E., Ap„ 47 
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Code, s. \4 Q -^ ooniinuecl , 

S. C. Quken V. Goiam Aeiin 

[13 W. E., Cr.,33 


17 , and s. 300, excep. 

2. — Commoii ohject , — Murder . — One member of an 
unlawful assembly, whose common object was to 
eject eorfcaiu persons from a piece of land, the title 
to which was disputed, fired at and killed one of 
such persons. Held by Couch, C. J., and Jackson, 
Phe.u;, ami Pontipex, JJ. (Ainsme, J., dissenting), 
that the act being sudden and nupu’emeditatcd, the 
oth(3r members of the ti,sseinhly were not guilty of the 
offence of murder under ‘section 149 of the Penal 
Code, but of rioting armed with a deadly weapon 
under section 148. Queen v. Sabsd Ah 

[U B. L. E., P. B., 347; 20 W. E., Cr., 5 


18 . — Comnm object . — 

Mzirder. — A large body of men belonging to one 
faction waylaid another body of men belonging to -a 
second faction, and a fight ensued, in the course of 
which a member of the first-mentioned faction was 
wounded, and retired to the side of the road, taking 
no further active part in the affray. After his 
retirement a member of the second faction was 
killed. .JSeld (by Noeman, J., w'hose opinion pre- 
vailed) that the ’tvounded man had ceased to be a 
member of the unlawful assembly w'ben he retired 
wounded, and that he could not, un^Ier “section 149 of 
the Penal Code, be made liable for the suhsec^uent 
murder. Seld (by Jackson, J.) that he remained a 
member of the uidawfnl assembly. Queen v. Ka- 
BiL CA2EE . . . 3 B. Ii. E., A. Cr,, 1 


19, _ — ^Prosecution of com- 

mo}i object . — If a body of men armed with latties, and 
under the leadership of one w'ho to, the knowledge of 
the rest is armed with a gun, assemble for the pur- 
pose of forcibly carrying off another man’s property ; 
and if in effecting that purpose, any one of the party, 
taking the gun, shoots and kills a person who is 
making a law'ful resistance, the whole party may 
properly be convicted of murder under section 149 of 
the Penal Code. Queen v. Sabed AH, 11 E, L. R,, 
S 47 : 20 W. It., Cr., 3, cited. Haei Singh v. Eai- 
BBESS , . . . . SC.Ij. E., 49 


20. Acts taMi?g place after 

mlaufal assembly is oner . — Where, after the object 
of an unlawful assembly had been accomplished, and 
the opposite party driven away, one of the members 
entered into an jiltercatiou with another and wu)und- 
od him with a fish-spear, it was held that the act -was 
not one done with a view to accomplish the common 
object of the assembly, or one w'hicli the rest knew 
would be likely to be committed in the prosecution of 
that object. Queen u. Binod 

[24 W. B., Cr., 66 


21. ss. 151 and 188.— 4ssem- 

blp of five or more persons. — Lawful command. 
—Where the object of only three persons w'as 
to draw a crowd and their action was such as w'as cal- 
culated to and did draw a crowd of fifty or sixty per- 
sons likely to cause a disturbance of the public peace. 


UlfLAWEIJI. 


ASSEMBLY. — Pension 


UHLAWEUL ASSEMBLY, ss. 151 and 188 

— continued. 

—Seld that the gathering constituted an assembly of 
five or more persons within the jiicaning of setdion 
151 of the Penal Code (Act XLV of 186u), and that 
a refusal to disperse after being lawfully com- 
mandod to disperse rendered every memboi- of the 
gathering liable to conviction under the said sectioji. 
An oi'der given by an officer superior in rank to ;m 
officer in charge of police stations commanding an 
assembly of five or more persons likely to cause a 
disturbance of the juihlic peace to disperse, is a law'- 
ful order within the meaning of section 480 of the 
Code of Criminal Procedure (Act X of 1872). Km- 
PBEss V . Tuckek . . I. L. E„ 7 Bom., 42 


UNLIQUIDATED DAMAGES. 

See Insolvent Act, s, 40. 

[13 B. L. E., Ap., 2 
See Inteeest— Miscellaneous Cases — 
Unliquidated Damages. 

[7 Bom., A. C.,m 
9 Bom., 7 


UNPEOPESSIONAL CONDUCT, 

See Pleader— Ee MOV AL, Susebnsion, 
AND Dismissal . 11 E. L. E., 312 


UNNATUEAL OPEENCE. 

Penal Code, s. 377. — Charge . — 

Particulars as to time, place, and person. — Criminal 
Procedzire Code, 1SS2, s. 222. — Held, where a pci’son 
was tried for an unnatural offence and convicted on a 
charge which did not allege the time w'hcn, place 
where, or point to any known or unknown person 
with whom the offence was committed, and without 
any proof of these particulars, the facts proved against 
him only being that he habitually wore woman’s 
clothes and exhibited physical signs of having com- 
mitted the offence, that the conviction w,'as not sus- 
tainable. Queen-Emthess v. Khaieati 

[I. L. E., 6 All., 204 


UNSBA-WOETHINESS. 

• See CoNTEACT— C onditions precedent. * 

[2 B. L. E., O. C., 127 


UNSETTLED POLLIAM. 


— Hereditary tenxtxe.—Rindeiiae of 

possession or receipt of -There is no long uni- 

form cui'rent of decisions at Madras sufficient to show 
that every polliam, not permanently settled, is neces- 
sarily only a tenure for life, or at the will of the Gov- 
ernment. Each eai^c must doiiend upon its own parti- 
cular circumstances. The existence of a proprietary 
estate therein, and the tenure by which it has been 
held, are matters judicially determinable on legal 
evidence. In India the proof of possession or receipt 
of rent by a person who pays the land revenue iiumg- 
diately to Government is primd facie evidence of an 
estate of inheritance in the case of an ordinary zem- 
indar'k. The evidence is still stronger if it be i)roved 
that the estate has passed on one or more occasions 
from ancestor to heir. There is no difference in tldo 
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UJMSBTT’LED POLLIAM. - Hereditary 
tenuve—coittrdued. 

bofcvv'eeu n. polliam and an ordiaai'y zemintlari. 
Ooi.APAI’I'A CHETI'T V, AEBUTHNOI. COllECTOB OE 

Tnicrii^’-OPStY •«. Lekamaki. Pedda Amani v. 

■ZeMIYDAB or MAEtTKaAPERI 

ri4 B. L, E ., 115 : 21 W. R., 358 
L. E., 1 1. A., 268, 282 
S. C, in Iligli Coiu’t. Aebuthsot «. Ooeagappa j 
CiiEi’i’Y ' . . . .5 Mad., 303 * 

And LEKTtA:MAYi n, Rakqa Keistka Meota 
V iEA Pecjiaya Naikae, , 6 Mad., 208 

•£J]!3-STAMPED DOCITMENTS, ADMIS- 
SIBILITY OP, m EVIDESrOE. 

See Cases ekeer Apeeleate Cotjm— 
Rejection oe Absiission or Etidence 

ADMITTED OB BEJECTED IN CODET BE- 

Dow— U nstamped Documents. 

See Cases under Evidence— -Citie Cases 
— Secondabn: Evidence— Unstamped 
OE Unregistered Documents. 

UP AN CHOWKI TENURE. 

See Mesne Psoeits— Right to and Lia- 
BIDITY POE— . 1 B. L. B., A. C., 167 

USEB. 

See Cases under Prescription. 

See Cases under Eight or Wat. 

Before the Limitation Act of 1871 no pi'ecisc time 
had been laid down as sufficient to create a right of 
user. 

See Mudeice Karim Baksh v. Harrihar 
Makdar . 5 B. L. E„ 174 : 13 W. B., 440 
KISTO MoHUN MoOEEEJBE V. JUGGURHATH ROY 
JooGEB .... 11 W. B., 236 

Euro Soondueee Debia v. Ram Dhun Bhutta- 
OSAEJEE .... 7 W. B., 276 

X, — Proof of riglit of user.—'' All 

nlong or ‘‘from before — A user "all along” or 
"from before” does not necessarily proven right. 
Its existence must he proved from a time from 
■which the right would he gained or presumed to have 
been gained. Mooktaeam Bhuttachabjeb n. 
HuEEO Chundee Rot . . .7 W. B., 1 

3 , ^ — Mght to outlet 

for boater, — ’Easement . — In a suit to close up an out- 
let of -water opened by the defendant, the lower Ap> 
oellate Court found that the “ outlet, or sevxTi ■” was 
used {barahar) all along, .niul that therefore the de- 
fendant had a right of 'user. Seld that an enjoy- 
ment for at least twelve years is necessary to create 
a right by user, and that user by the defendant for 
that period at least had been found. Kabtik Chan- 
dra SiRKAB V. Kartik Chandra Det 

[3 B. L. B., A. C., 166 : 11 W. E., 522 

3 ^ jjse for many 

years,-~ln a suit -for a declaration of the right of 


USEE,-— Proof of right of user— eontmierl, 
user over the water of a tank, ivhich right wns 
denied, the finding of the lower Appellate Court, 
from the evidence of witnesses adduced by plaintilf, 
that plaintilf liad used the water for many years, was 
held to be sufficient to prove a continuous and unin- 
terrupted user on the part of the plnintilf, Toolsee 
Doss Kobebbaj «. Burauu Ladd Tewareb 

[S W. E., 311 

4. Trcsaripf.ion. — 

Ancipiit and miinterruptcd ■righf .. — 'Masemenl . — A 
party ciaiining the right of luser by prescription orer 
the property of another, must show not only that 
the rigdit has existed from .ancient days, but also 
that it has been exercised as of right, and has not 
been interrupted. Maddik .Tawad-ul-Huq ». Ram 
Prasad Das . . . S B. L. B., A. C., 281 

HEEEADADD KOOEB 1). PuSMESSUR KOOES 

[15W.R.,401 

5 ^ Interruption of 

right of easement.'— The mere fact of user for any 
nuiuher of years rvill not he sufficient to confer a 
right, if the user be from time to time interrupted by 
the owner resuming, as occasion may require, the ex- 
clusive use of his laud . In such a case the user will 
be treated as permissive merely, and not as the exer- 
cise of a right. AUKHOT COOMAR Chuckeebuttt 
V. Moddah Nobee Nowaz . 13 W. E., 449 

6. ^ — Wrongful in' 

ismiptioH . — Acqtiieseence. — ^I\''rongful interruption 
does not destroy a right of user w'here steps are im- 
mccliately taken to assert the right; hut if this is not 
done for a length of time, acquiescence may safely 
be presumed. Heeeaiall Eooer Puemessur 
Kooee 15 W. B., 401 

7 ^ letting home id 

tenant. — Where a right of user of a drain or passage 
is incidental to a house, that right is not affected by 
the owner of the house letting the house to a tenant, 
Amjudee Begum v. Ahmed Hossein 

[6 W.E.,314 

USUPEUCTUAEY MORTaAGE. 

See Decree— Poem of Decree— Mort- 
gage . . I. L. E., 1 AIL, 624 

See Cases under Lease— Zur-i-peshgi 
Lease. 

See Limitation Act, 1877, s. 19 (1859, 
s. 1, CD. 15)— Achkowdedgment op 
OTHER Rights . 13 B. L. B., 177 
See Cases under Mortgage. 

USURY. 

See Bengai Regudation XV of 1793. 

[2 B. L. B., P. O., 44, 69 
See Hindu Law— Adienation — Aiiena- 
TioN BT Father. 

il. L. B., 2 Gale., 213 
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See Cases undeb HiNsn Law— U stTEY, 
See Cases tjndee Isxeeest-— ST ipCiA- 
Tio.vs TO FeNAITIES OB 

OXHEEWXSE. 

See Cases ebdeb Mahosiedan Law — 

USEEY. 


V'AGATIOMT, CLOSIiSrG OF COURT 
JPOR-* 

See AK'EAI to Peivy Coukoil-Pkac- 
TICE AND PltOCHDUBE—TlME i’OE AP- 
PEALING. 

[I. L. R„ 2 Calc., 128, 272 
See Cases undee Limitation Act, 1877, 
s. 5 (1S71, s. 5). 

VAKALATNAMA. 

See Pbisoneb . . .1 Bom., 16 

See Stamp Act, 1869, SCH. II, aet. 32. 

fl. I.. B., 8 Calc., 767 

VAKIL. 

^('ee_ATiOENBY AND Client. 

[11 B. L. R., 60, note 
SfifiPAUPEB Suit— S ail’s*. 15 W. B., 198 
See Cases dwdeb Pleadeb. 

See Pbisoneb . . 6 Mad., 38 

See Stamp Act, 1879, sen. II, abx. 11. 

[L L. E., 8 Mad., 14 


Riglit of, to plead on original 

, aide of HigL Court. 

See Rules op High Couet, Madbas. 

[I. L. B., 1 Mad., 24 

VASIL ASD CLIEST. 

See CoNTEAOT Act, s. 25. 

[I. L. R., 2 Bom., 362 
I. L. B., 5 Bom., 258 

VALUATIOlSr OF APPEAL. 

See Gases undek Bengal Civil Coubts 
Act, 1871, s. 22. 

See Cases undee Valuation oi' Suit- 
Appeals. 

VALUATION OP RIGHT, TITLE, AND 
INTEREST CREATED BY MORT- 
GAGE. 

See Cases undee Registbation Act, 
1877, s. 17. 

VALUATION OP SUIT. 


VALUATION OP SmT--eo,iiiuue/l 

See Appeal. — Acts — Court Pees Act. 

[I. L. B., 2 Bom., 145, 219 

See Appeal to Pbity Council— Appeal- 
able Oeders— A''aluation op Appeal. 

See Cases undeb Appellate Court- 
Rejection OB Admission op Etidencc 
admitted OB REJECTED IN COURT 
BELOW— V.ALUATION OP SuiT. 

See Costs— Special Cases — ^A’'aluation 
OP Suit . . . 14 W. E„ 255 

[3 Agra, Rev., 5 
20 W. E,„ 206 

See Cases under Court Pees Act. 

See JUBISDICTTON-r-QUESTION OP JUKTS- 

DicTioN— W rong exercise op .Iuris- 
DiciTON . , . 22 W. R., 301 

[I. L. R., 8 Bom., 31 

See Eegordees Act, s. 27. 

r5B.L.E.,305 
8 B. L. B., Ap„ 91 

1. SUITS. 

Question of valuation. — Fro- 

cediire. — Whether or not, a suit has been iiroperly 
valued is a preliminary question which ought to he 
disposed of before the case goes to trial, Joytaea 
Dassbe V . Mahomed Mobaruck 

[I. L. R., 8 Calc., 975 : 11 O. L. B., 399 

2. Computation of value.— 

Stamp duti /. — Valuation of suhjeot-matier for pur- 
pose of determining jnrisdiciion, — The valuation of 
a suit for the purposes of stamp duty, and the valua- 
tion oj: the subject-matter of the suit for the purpose 
of determining the jurisdiction of the Court in 
appeal, are two different things. The value of the 
suit for the purposes of stamp duty is fixed by certain 
rules which determine an artificial value for those 
purposes. The value of the subject-matter of a suit 
on appeal, on which depends the jurisdiction of the 
several grades of civil suits, is the actual value of 
the property in litigation. Aukhil Chundeb Sen 
Roy V . AIohiny Mohun Lass 

[I. L. R., 5 Calc., 489 ; 4 C. L. R., 491 

3^ Valuation for 

purposes of jurisdiction. — Court Fees — The 

valuation of suits for the purpose of jurisdiction, is 
perfectly distinct from their valuation for the fiscal 
purpose of court fees. Therefore court Pees Acts, 
which are fiscal enactments, are not to be resorted to 
for construing enactments which fi.x the valuation 
of snits for the purpose of detormining jurisdiction. 
Dayaohand 11 . Hemohand Dharamchand 

[I. L. R., 4‘Eom., 515 

4. — ' — • Jurisdiction of 

Munsif.—Mad: Reg. VI of 1816, s, 11, and III of 
1833. — The valuation of the matters of litigation for 
the purpose of determining the jurisdiction of Munsifs 
is to be made in the mode prescribed by section 11, 
Regulation VI of 1816, and Regulation III of 1833, 
and not in that prescribed in, the Stamp Acts. 
ThIAGAEAJA MuDALI V . PkAMANUJA ChAUBY, 
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YA-LVATiO-E OF BUlTS-cordinued. 

1. SUITS— ^ 

CompiifcatiorL of Yalue—conthmed, 

Chiis'nasami Chexti V. NANjAPrASABY. ■Jrrjrji.A 

YeNKAXAKAYABU JTTAfJlA KAAIAAIMAII 

[6 Mad., 151 

5, Court Fees Act, 

3870, s.- 12 . — Class of suit in lokich particular suit 
ranks. — Soctiyu 12 oi: tiie Court Pees Act, wliicli 
mcko.s tlie decision of a Court in wliicli a I'llaint or 
iiicinoranduin of ajipeal is tiled final on questions 
relating to valuation for the purpose of determining 
t)ie amount of any fee chargeable, does not affect a 
question as to the class of suit.s in wliich a particular 
suit ranks. AKHAAiAiAi Chetti m. Cloete 

[I. li. E., 4 Mad., 204 

6. Court Fees Act, 

1S70, s. 12.— Non-payment of suffioient court fee . — 
Section 12 of the Court Fees Act, VII of 1870, 
applies merely to the valuation of property for the 
purpose of calculating the court fee when there is no 
question as to the article of the schedule of the Act 
with reference to which the valuation is to he made, 
and does not apply to 'a case in which it is contended 
that the property has been wrongly valued, but that • 
the relief has been improperly estimated by putting 
it under a wrong article in the schedule of the Act. 

It does not contemplate a case on which the Court 
refuses to hear a suit on the ground that a sufficient 
court fee has not been paid. See djoodhya Pershad 
Singh v. Gunga Pershad, I. L. it., 6 Calc., 249 : 

6 C. L. jB., 567. Omeao Mieza v. Jones 

[12 O. L. E., 148 

7, Jurisdiction . — 

Market value of siibject-m>atter, Mode of computing. 

— Court Fees Act {VII of 1870), ss. 6 and 12.— For 
the purpose of determining the question of jurisdic- 
tion, the valuation of a suit should be computed 
according to the market value of the subject-matter 
of the suit, and'not by the special rules applicable to 
valuation laid down in Act VII of 1870. Nanhoon 
Singh ®. Toeanee Singh 

[12 B. L. E., 113 : 20 W. E., 33 

Jeebeaj Singh v. Indehjeet Mahxoon 

[12 B. L. L. E., 115, note ; 18 W. E., 109 

ChTJXDER EATH BhTTITACHABuEE 7 ). , Beinda- 

BGN Shaha . . . 25W. E., 39 

JvAEB BIN BhIWAJI V. VlSHEAM MaWAJT 

[I. L. E., 1 Bom., 543 

Bai Maheoe V. Bglakhi Chaku 

[I. L. E., 1 Bom., 538 

8. Market value . — 

Valuation for stamp purposes . — Where a Court is 
satisfied that the market value of the subject of a i 
suit or appeal presented to it is of such an amount | 
as to bring the suit or appeal within its jurisdiction, 
it is bound to receive it. The Court will generally 
assume that the jalue of the property in suit is that 
arrived at by the computation for the purposes of 
ascertaining the stamp doty where the Stamp Act 
pi'cseribes arbitrary principles of calculation | but 


VALUATION OF SmTB—contbiued. 

1. SUITS—foai/jMsed. 

Computation of value— coniimied. 
where it is asserted and shown to the satisfaction of 
the Court that the m.arlicb value is in excess of the 
amount computed for such purposes, the Court must 
take notice of the actual market value. Dhttnnoo v. 
Damodce Boss . . . . 2 N. W,, 177 

9. ’ — - Cases in which 

revenue cannot he calculated. — Market raltte.—ln 
cases where, for the purpose of stamp on an ap- 
peal, it is impracticahlc to ascertain accurately what 
2 )ortion of permanent revenue has been asst'ssed on 
the lauds in dispute in a suit, the appellant sliould 
furnish to the liogistrar a memorandum giving an 
estimate of tlie market value and the date on which 
it lias been calculated. If the Registrar consider 
the estimate clearly insufficient, the Court will issue 
a eorniuissiou to ascertain the proper market value. 
The provisions of schedule B of Act XXVI of 1SG7 
considered. Ex paste Mookee Eangappen 

[3 Mad,, 852 

10. Fispute as to 

proper valuation, — On a dispute arising as to the 
proper valuation of a .suit, the Court may, on the 
application of either party, issue a commission and 
make an inquiry into the market value or the net 
profits of the property in dispute. The final decision 
as to the proper valuation is vested in the Court 
which hears the suit. Uma Sankae Eoy Chow- 
DEY V, Mansue Abi Khan 

[5 B. L. E., Ap., 6 : 13 W. E., 827 

See Wajid Ali Khan ®. Laba Hanuman 
Teas AD 

[4 B. L. E., A. C., 139 ; 12 W. E., 484 

11 . Costs, — In esti- 

mating the value of a suit, the costs must uot he 
included in the amount in dispute. Numadhab 
Das V. Biswambhab Das 

[3 B. L. E., P. C. 27 ; 12 W. E., P. O., 29 
13 Moore’s I. A., 85 

12. — ^ Character of suit. 

— V altiation altering toith wording of plaint. — A suit 
should be valued according to its real character. 
Where a plaint is so worded as that, taken strictly, 
the valuation would be such that the Court in which 
the pfiaint was filed would have no jurisdiction, the 
mere miswording of the plaint will uot oust the 
Court of its jurisdiction, Ajoodhia LabIi v. 
Ghaiani Laib . . . . 2 C. L. E,, 134 

13. Ineorrect valuaU-OTU.— Appel- 

late Court. — Ground for disniissal(f suit. — The valua- 
tion of a suit must be taken from the statement ip. 
the plaint, and if, after going into the evideiice, it is 
found that a particular item is iuipiropierly claimed, 
the Court has means of punishing the plaintiff by 
saddling bim with costs or in any other way ; but the 
whole suit should not be dismissed simply because, in 
the opinion of the lower Ajjpellate Court, it ought to 
have been valued within the limit of the jurisdiction 
of the Small Cause Court. MoHEE Labl v. Kheta- 
BAM Maewaey . . . 25 W. E., 76 


( 0077 ) 


DIGEST OF CASES. 


6078 ) 


¥ALTJATI01? OF SUITS— conimied. 

1. SUITS— 

24 ._ Valuation of amended 

plaint. — Valuation ascertained at date of filing and 
at date of amendment.— Tha proper vabatiou in the 
oiise ('f un amended plaint is that ascertained at the 
date of the amcndinent, and not at the date of the 
original Wing of the jdahit. Mono Vishtanath v. 
GAiiisit Vii'KAi. ... 10 Bom., 444 

15. Valuation of plaint pre- 

sented again after return of plaint. — Tdeiim 
of plaint for want of Jurisdiction, — Seaondpresenta- 
iion 'Under Court Fees Act, 1870.— Act XXVI of 
1807, Ilaiiif presented tutder. — Where a plaint in a 
suit was originally presented, when Act XXVI of 
1867 was in force, in the Court of the Munsif, and, 
heing- .above the amount for which that Court had 
jurisdiction, was returned for presentation to the 
Subordinate Judge, and when i)resented there it was 
admitted and heard, and afterw.ards it was found that 
■under Act Yll of 1870, the Court Fees Act which was 
then in force, the lower standard of valuation neces- 
sary would have made it cognisable by the Munsif, — 
Held that by analogy to the cases which decide that 
the date of a suit for the purposes of limitation is the 
date when the plaint was originally presented, the 
suit must be assumed to have been brought when the 
plaint was filed in the Munsif’s Court, and therefore 
was properly valued under Act XXVI of 1867. 
Khellat Chundee Ghose V . Nusseebue-kissa 
Bibee . . . • . 16 W. E., 47 

10 , Account, Suif fov.— Court 

Fees Act, 1370, s. 7, el.f, and s, 11 . — By section 7, 
clause f, of the Court Fees Act, VII of 1870, the 
idaintiffi in a suit for accounts must state the amount 
at which he values the relief sought ; but he is free to 
fix it as he thinhs proper, subject to the provisions of 
section 11 which preclude the execution of the decree 
in case it exceeds such value until the execution fee 
has been paid. Gotisuas v- Dayabhai 

[I. L. E., 9 Bom., 22 

17 , Adoption, Suit to set aside 

—Suit l>y reversioner. — Jurisdiction. — For the pur- 
pose of determining the jurisdiction over a suit by a 
reversioner to set aside an adoption, the loss which 
would accrue to the adopted person, should the adop- 
tion be declared invalid, is the measure of the value 
of the subject-matter of the suit, Keshata Sana- 
BBAGA V . Lak-shminaeayan. 

[I. L. E., 6 Mad., 192 

10 , Annuity, Suit for declara- 

tion of right to. — Act XX VJ of 1S67. — Stamp 
Act, 1SS2, sell. A, cl. 2 , — In a suit for a declaration of 
right to an annuity (varshasan) it was held that the 
stamp for the petition of special appeal should be 
regulated by the market value of the annuity, and 
that prima facie ten times the amount of the annuity 
might he assumed to be its market value, as enacted 
for analogous agreements by section 2, schedule A, 
Act X of 1SG2. Nabsievachabya ». Svami Raya 
Chabya .... 5 Bom., A. C., 55 

19 , Attachment, Suit to set aside. 

— Suit by trustees’ deed given by insolvent for benefit 


VALIJATIOSr OF SUITS-cojz'/>; 2 He«?. 

1. SUITS— 

Attachment, Suit to set aside--eo/ 2 ft/z?«d'. 
of creditors. — The valuation for stamp duty of a suit 
brought by the trustees of an assignment by an 
insolvent trader for the benefit of his creditors to set 
aside an attachment by an execution-creditor, should, 
he calculated on the value of the lieu claimed by the 
judgment-creditor. Stbeheksoe v. Eatjmgabtneb 
[3 Agra., 104 

20 . — — Suit under Civil 

Procedure Code, 1882, s. 2S3.Starnp. — Possession. 
—Court Fees Act, VII of 1870, seh. II, art. 17, cl. 1.— 
When a party prefers a claim or makes any objection 
to the .attachment of any property in execution of a 
decree, but fails to establish it, and brings a suit 
under section 283 of the Code of Civil Procedure 
(Act XIV of 1882) to establish his right to the pro- 
perty attached, his plaint is to he treated as falling 
under article 17, clause 1 of schedule II of the Court 
Fees Act, VII of 1870, and is chargeable with only a 
ten-rupee stamp, notwithstanding that the plaintiff 
may pray in such a suit to be aw'arded possession. Par- 
vati V. Kisan Sing, Judgments for 1881, p. 121, fol- 
lowed; Ounpatgir Guru, Pholagir v. Gunpatgir, I. 
L. M., 3 Pom., 230, distinguished, Dhonuo Sakha- 
BAM V, Gotind Babaji . I. L. E., 9 Bom., 20 

21. Attachment, Suit to set 

aside order removing.— Fees Act, VII of 
1870, ss. 6 and 12, and sek. II, art. 17, ol. 1.— 
Valuation by subordinate Court. — 'Smi to re- 
establish judgment-debtor’s right to property on re- 
moval of attachment. — Where, on the removal of an 
.attachment at the instance of a third party, the 
judgment-creditor brought a suit to establish the right 
of his judgment-debtor to the property from which the 
attachment had been removed, and to get the sum- 
mary order to remove the attachment set aside,— 
Held that the proper stamp on a jjlaint of that kind 
was RIO under section 6 and schedule. II, article 17 L 
of the Court Fees Act, VII of 1870. Vital 
Kbishna V. Balkeishna Janaedak 

[I. B. E., 10 Bom., 610 

22. Award, Suit to carry out.— 

A suit to carry out an arbitrjitioii award need not ho 
valued. Ivhoda Bgksh v. Mowla Bujish 

[14 W. E., 255 

23. Award, Application to file. 

— Civil Procedure Code,- 1882, .s-. 525.— Tlui proper 
court fee upon an application to file an award under 
section 525 is the court fee prescribed for ajzplica- 
tions, and not the court fee upon a plaint. Bi.ta- 
DHIJE BHUaiTT V. MONOHUE BhiTGUT 

[I. L. E., 10 Gale., 11 

S. C. Paott Bhagut V. Monohue Bhagut. 

24. Charge on property, Suit to 

establish.— Afad. Civil Courts Act, 1873.— Sub- 
ject-matter of suit. — ■For the purposes of jurisdiction 
(Madras Civil Courts Act, 1873) thetSubjcet-matLcr 
of a suit to establish the validity of a ciiarge u])on 
property is, when the property is in excess of tho 
charge, the aniouut of the charge ; when the charge 
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VALUATION- OF SUITS~fo?2/0j«ec?. 

1. SUITS — contimied. 

Charge on property, Suit to establish— 

continued. 

is ill excess of tlsc property, tlie value of the pro- 

Vi!.;vty. IvEISlTUAMA CHAEyAH 1). SitIjriVASA ArTAN- 

Q ae .... I. X,. B., 4: Mad,, 339 

25. Damages, Suit for. — Iiuletcv- 

niining- the jurisitietiou of the Court in a suit for 
daitaigea, the; aiuoiuit claimed, and not that even* 
tindly found duo, ninst be, talceii ns tlic valuation. 
Joy Dooega Dassee u. Ma>uce Ghand Baboo 

[16 W. E., 248 

. 26. Declaratory decree, Suit for. 

— Suit to establish right to attached property.-^ 
Held that, in the ease where a person has preferred a 
claim to property attached in the exeentiou of a 
decree, on the ground tliat such property is not liable 
to such attaehmeut, and an order is passed against 
lain, and he sues to establish his right to such pro- 
perty, the value of the subject-matter in dispute iu 
such suit, for the purposes of jurisdiction, will be the 
amount of such deci*ee. Second Appeal No. 320 of 
1876, decided the 16th May 1876, followed. GtTE- 
ZAEi Lal a. Jadauh Rai . I. L. E., 2 All., 799 

27. . -—- I - , - to estatUsh 

right by reversal of deeds.— W\vm. a plaintiff only 
sues for declaration of his title to certain lands on 
I’oversal of the kobalas said to have been illegally exe- 
cuted by his father, he need not be compelled to 
value the case at the total of the consideration men- 
tioned in those deeds. Skeo GnoiiiM Singh v. 
Bejoyeam Peotab Singh . W. E., 1864, 317 

28. — — JPlamt insuffi- 

ciently stamped . — Votirt JPees Act, VII of 1870, 
s. 12. — ■The law allows a plaintiff iu some cases to 
rectify a mistake as to stamp duty, but this privilege 
is subject to qualification, and does not exist ivhero 
the relief to be granted is altogether distinct from 
that originally sought. In such a case, the plaintiff 
should not be allowed to put an additional stamp on 
his plaint. Where a plaintiff sued on a stamp of 
RIO for a declaration of his title to land worth 
E19,000, in the possession of the defendant, it was 
held that the suit could not be maintained, and that 
the plaintiff was not entitled to put an additional 
stamp on the plaint and convert his suit into one for 
possession. Chokamngabeshana Naickeb ®. Achi- 
YAE . . . , I. L. E., 1 Mad., 40 

29. — ^ ® Court Fees Act 

(VII of 1870), s. i, and sch. II, art. 17, els. S and 
6 . — Jurisdiction. — Born. Civil Courts Act, XIV 
(f 1869, s. 24. — A Subordinate Judge of the 2nd 
class has no jurisdiction to entertain .a suit for 
the declaration of the plaintiff’s title wliere the 
property in respect of which the declaration is sought 
exceeds 115,000 in value. Tlie law may lay down, for 
purposes of revenm?, cjertain rules I’or the valuation 
of suits : but such valuation cannot be accepted as a 
criterion of the actual amount or value of the claim, 
upon which tbe jurisdiction of a Court depends. 


VALUATION OF SUITS 

1. SUITS— COKi/KKClf. * 

Declaratory decree, Suit fov—continnsd. 

Whether a suit he merely to obtain a docree, clecliira" 
tory of the plaintiff’s title to, or ivhetlicr it be to 
establish his title, coupled with a- prayer for posses- 
-sion of, the rights of a deceased person, the inherit- 
ance is the object in dispute. The actual value of the 
estate to wdiich the plaintiff claims to be entitled, and 
not the valiKj whicli it may eventually reju’esent to 
the ])l:iintiff, is the value of tlie subject-matter. 
Eai Maheor V , Bueakhi Ciiakee 

[t. D. E., 1 Bom., 538 

30. Court Fees Act, 

s. 12, and sch. II, art 17, cl. S.— Conserjuaniial 
relief. — Appeal. — Ciml Procedure Code, 1859, s. 24G. 
— Section 12 of the Court Fee.s Act prohibits appeals' 
on questions relating to valuation for the purpose of 
determining the amount of a fee, but does not prevent 
a Court of Appeal from determining whether or not 
consequential relief is sought in a suit, so that it may 
determine under Avhat class of - cases the suit falls for 
the purposes of the Court Fees Act. A suit by a 
person against whom an order has been made, under 
section 246 of Act VIII of 1859, disallowing his claim 
to the attached property, need not be valued accord- 
ing to the value of the property, hut can be brought 
on a stamp of RIO, under Act VII of 1870, schedule 
II, article 17 (Hi). Cectnia u. Ram Diab 

[I. L.E.,1A11., 860 

31. Suit io stay hut- 

wara proceedings tinder Beng. Beg. XIX of 1814, 
after partition by private arrangement. — An allot- 
tee, under a private partition, sued to stay suhsequent 
partition proceedings brought under Regulation XIS 
of 1814, and to have his possession confirmed. The 
defendants objected to the valuation of the suit and 
to the suit being heard by the Civil Courts, no pro- 
ceedings having first been instituted before the re- 
venue authorities. Held that such a suit should be 
considered to be one for a declaratory decree, or for 
something in the nature of an injunction, and that, 
therefore, the plaint should not be stamped according 
to the value of the entire estate. Joynath Boy n. 
LAEL BAHiDOTTR SlNGH 

[I. D. R., 8 Gale., 126 : 10 C. D. E., 146 

32. Deed, Suit to set aside.— Suit 

for cancellation of bond, — Vahte of subject-matter 
of suit, — Jurisdiction. — The value of the subject- 
matter of a suit for the caucellation of a bond is to 
be determined with refci'encc only to tlie principal 
amount, and not that amount together with the in- 
terest payable thereon when the suit is instituted. 
Ghlab Eai o. MakgiiI Bab . I. L. E., 6 All., 71 

33 . : Appeal. — Suit 

for cancellation of a document.— Jurisdiction. — The 
plaintiffs sued for the cancellation of a bond for the 
payment of E6,000, together with interest thereon at 
the rate of 4 per cent, per mensem, alleging that 
they- had executed such bond under the imprcfisiou 
that it was a bond for the payment of R3,000, toge- 
ther with interest thereon at the rate of li per cent. 
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VALO'ATIOHm of suits— 

* 1. SUITS — continued. 

Deed, Suit to set aside— 
pennenseiii, wliweas the defeudants had fraudulently 
euised tliMU to execute the bond in suit. The plain- 
tiffs ])iud into Court 113,000, toi^cther with interest 
at the rate of per cent, per mensem. Reid that 
tlie value of the subject-iuatter in dispute was the dif- 
ferenta; hetweeu K3,00U and 310,000 or thereabouts, 
and therefore an appeal from the decree of the Court 
of first instance preferred to the District .Judge 
was cognisable by biui. K.\Lr Chaban liAi v. 
Ajddhia llAi . “ . . I. L. B., 2 All., 148 

34. -• Deed prejudicing 

title, to inmoveulle property . — In a suit to annul a 
.sale-deed wbieh prejudices the title of the plaintiffs 
to immoveable ]»roperty, a stamp calculated on the 
consideratiou-moiiey mentioned in the sale-deed is 
.sufficient. Thaeoob Pathuk e. Bam Soombttn Lau 

[2]Sr.W.,433 

35. Suit to set ayide 

sale-deed as beiny foryed. — A suit to set aside a false 
sale-deed was held to be sufficiently valned at the 
sum mentioned in that sale-deed. Thakoob Patock 
V. RAMsooMEirir Lail . 1 N. W., 17 : Ed. 1873, 16 

36. Suit to cancel 

document on ground of fraud. — The plaintiff exe- 
cuted a document whereby he created a charge of 
R4,500 upon certain immoveable property. In a suit 
to cancel the document uiron the ground of fraud, 
— Held that the plaintiff valued his relief at S4,o00, 
and that the District Slunsif had no jurisdiction to 
try the suit. Baeaixa Puttee e. Aya Potteb 

[7 Mad., 372 

, 87. — Suit for posses- 

sion of property alienated. — Price stated in sale-deed. 
— In a suit for possession of a share of an undivided 
estate and to set aside a kohala by which the estate 
had been illegally alienated, the plaintiff is not bound 
to value his claim according to the price stated in the 
kohala. Acgoi’UEA Chowdhee v. Meah Bibee 

[low. E., 207 

38. Ejectment, Suit foy;,~Mar1cet 

ralue of tenant-right. — Where a landlord claims to 
eject a tenant, he claims to recover the tenant-rights 
in the holding, and the stamp duty chargeable on the 
plaint should he determined with reference to the 
market value of that right only. Ajoodhya Chow- 
sey «. Daibee Sikgk . . 3 Agra, Rev., 5 

39 . Suit fo contest 

elahn of occupancy ryot. — Court Pees Act, 1870, s. 7, 
el. 11, and sch. II, cl. 5 . — In a suit to eject a defend- 
ant as being a tenant at will, the court fee upon 
the plaint or memorandum of appeal is 8 annas 
under schedule II, clause 5 of Act VII of 1870. 
CTause 11 {d) of section 7 of that Act applies only to 
suits brought hy a tenant to dispute the validity of 
his landlord’s notice to quit. JNuejahan v. Maeeaw 
Mbhubl . . , . . 11 C. L. R., 91 

40. — ' — — -r Suit to have a 

lease set aside and buildings erected by lessees demo- 


VALUATIOK OF 

1. SUITS — continued. 

Ejectment, Suit ios— continued, 
lished, — Suit for possession of land and de^nolition of 
buildings erected thereon . — Court Fees Act .-—Beng. 
Civil Courts Act, ss. 20, 22. — Certain co-sharers of a- 
village sued to have a lease of certain laud, the joint 
undivided property of the co-sharers, which the other 
co-sharers hud granted, set aside, and to have the bTiild- 
ing erected on such land hy tiio lessess deniolislied, 
on the ground that such lease had been granted with- 
out their consent. They valued the relief sought at 
RIOO. The value, of the . huildingfs of which they 
sought demolition was B3,000. A. sued W. claim- 
ing inter alia possession of certain land and to have 
certain buildings erected thereon hy the deiendfint 
demolished. Reid, Avith rfeferenee to the above-men- 
tioned suits, that in e.stiinating their v.alue for the 
juirposes of the Court h’ees Act, 1870, or of the 
Bengal Civil Courts Act, 1871, the value of the 
buildings which might have to be demolished should 
not be taken into account. Jogal Kishoe v. Tale 
Singh. Bindeshbi Chaub,ey v. Nandxt 

[I. L. R., 4 All., 320 

41, Emoluments attached to 

ofB.oe, Suit for. — Court Fees Act, 1870, s. -7, 
els. 2, 4. — Claims for future emoluments. — ’Jurisdic- 
tion. — Mad. Civil Courts Act, 1873, s. 12. — Por- 
tion of claim struclc out and plaint returned for 
presentation to inferior Court,— In a suit flled 
in the Court of a Subordinate Judge, the plaintiff 
prayed, inter alia, for a decree for the payment, an- 
nually, of the emoluments attached to a certain office, 
or their value at a rate stated in the plaint. This 
portion of the claim he valued, under clause 2 of 
section 7 of the 'Court Fees Act, at ten times the 
amount of the value claimed for one year. The value 
of the claim thus stated exceeded the pecuniary limit 
of the jurisdiction of the District Munsif. The Sub- 
ordinate Judge held that this portion of the claim 
was not actionable, inasmuch as the right to" the 
emoluments was conditional upon services to he ren- 
dered, and did not fall under clause 2 of section 7 of 
the Court Fees Act, not being a fixed sum payable 
periodically, and therefore he held that the plaint was 
improperly valued, that the suit was not within his 
jurisdiction, and that the plaint should he returned 
to be presented to the propar Court. ^ Reid that 
this order was right. Keishnan w. Revi Varma 

[I. L. R., 8 Mad., 384 

42 , Instalment bond, Suit on. 

— The stamp on a plaint on an instalment bond should 
be estimated, not on the amount* of the whole bond, 
but on the amount claimed in the suit. Sbtto 
BhAMA DoSSEA V, jAMEERUDnY KhAN 

[4 W. R., S. 0. C. Ref., 12 

43 , Khoti estate, Suit for re- 

covery ot.—Act XXVI of 1867, sch. B, cl. 11. 
Amount of assessment.— Reid that a khoti estate is an 
estate paying revenue to Government upon which an 
assessment is temporarily settled, and that a suit for its 
recovery should be assessed .at eight times the annua! 
assessment under Act XXVI of lSt)7, schedule B, 
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VA-LUATIOIS OP BUITB-contumed. 
l‘SiVlTS~vo7iimued, 

Klioti estate. Suit for x’eeovex’y of — eon- 

tiimed. . 

article 11, note («}, Sp, Rule 1 for the Bombay 
Pre.saleney. Ex . I'AErE Vithai alias GtOpal Go- 
antJH BiVAiKATi . , 4 Bom., A. C., 143 

44. Manager, Suit to remove.— 

Cvnrt Fees Act, 1.S70, s. 7. — Huit fo eject trustee , — 
JurMiatiu}i.-—Fpeci/ic Melkf Ae(> i 42.~By an 
agroemmit Ijotveou it, an<l 3L, members ot' the same 
, Hindu lamily, it was arr.'uiged that certain iinmove- 
alde prt)porty dedicated to (.-haritable uses by the 
family should be managed by 31,, subject to the 
supervision of A, and tliat M. should render accounts 
to A', and observe certain othei' conditions. 6', sued 
31. in the Court of the District Munsif, and prayed 
for a decree for the removal of M. as manager 
and for the appointing of himself as manager of the 
property. M. objected that the Court had no ju- 
risdiction, because the property exceeded in value the 
pecuniary limits of the jurisdiction of the District 
Munsif s Court as fixed by section 12 of the Madras 
Civil Courts Act, 1873. Held that S. was not enti- 
tled to sue for the removal of 31. without praying for 
Ills ejectment from the property, and that, ns the 
property exceeded in value R2,500, the District 
Munsif had no jurisdiction, Sonachala v, Manika 
[L B. E., 8 Mad., 516 

' — * Karnauan of 

Ilalabar tarwad.—3Iad. Cioil Courts Act, 1873, 
s. 13 . — For the purpose of jurisdiction a suit to 
remove the karnavan of a Malabar tarwad is not a. 
suit for the frecovery of the tarwad properties man- 
aged by the karnavan and to be valued as such, but 
a suit_ which asks for a relief that is incapable of 
valuation, Hakanjoh Chihakal Kunui Kaman 
V , NAEAIfJOIiI GHIEAKAL PCTTAlATniT IvUNHUNNI 

Eambiae . , . I. L. E., 4- Mad., 314 

46. — Suit for removal 

of karnavan.— Court Fees Act, 1870, sch. II, art. 17, 
cl. 6. — -A suit for the removid of a karnavan of a 
Malabar tarwad on the ground of misfeasance is 
incapable of valuation and falls under section H, 
article 17, schedule II of the Court Pecs Act, 1870. 
Govikdak Eambiae V . Keishkan Mammae 

[1. L. E., 4 Mad., 146 

47 . Mesne profits. Suit for.— 

Denial of 'plabdiff's title . — In a suit for wasilat, 
the stami) oii the plaint ^vili be suificient if it cover 
tin; amomit claimed for wasilat, uotwithstauding the 
defendant in.ay deny the title of the plaintiff to the 
land. Kadie Buksh v. Wise 

[Marsh., 165 : 1 Ind. Jur., O. S.. 103 
1 Hay,' 370 

, 48. Suit for posses- 

sion^ and mesne profits,— Where a suit for mesne 
profits is united wdth one for possession, no separate 
stamp-ice is necessary in 1 ‘espect of mesne profits. 
SyEDUN 0. Allah Ahmeh . W. R., 1864, 327 


VALHATIOH OF 

1. 8UITS— 

Partition, SiM tor.— -Madras 

‘Civil Courts Act, s. 12 . — Jurisdiction,- — Subjtcl- 
rnatt&r of suit. — In suits for partition, the value of 
the property of which the plaintiif claiius a. share, 
and not the value of the share cLuiued, determines 
the jurisdiction of the Court umler sectiou 12 of the 
Madras Civil Courts Act, 1873. \''YX)iyATiU v. 
SuBBAMAJsyA . . I. L. E., 8 Mad,; 235 

50 . Mearinr^ fee. 

Calculation of. — Market value of propertii. — The 
ordinary rule for asse.ssing the heai’iug fee aecurdiug 
to the market value of the propt'rty in suit is not 
applicable to a suit for .partitiou, and the Court iu 
each case ought to fix the amoiiut of siicii foe. 
Generally speaking, the value of the suit is the <iiii’er- 
eucc between the value after partition of the plain- 
tiff’s share which he requires to be partitioned and 
the value of the same share uot p;>.rtitjoued. Kibtee 
Chuhjdee Mixtee V. Aneaxh Naxh Deb 

[13 0. 1>. B.., 253 

51 . — Suit for division 

of lands aceardhig to established custom. — A co- 
owner of village lands sued iu 1861 to have them 
divided among the villagers according to a custom 
(last observed in 1835) that at the expiration of every 
tw'elve years the lands should he re-distributed by lot 
among the co-owuers, and to have two of the shares 
delivered to him as one of such co-owners. In 1851 
another co-owner liad, in. a suit to which some only 
of the present defendants were parties, obtained a 
decree for the periodical allotment of the lands j and 
in 1833 such decree, wdiich clearly recognised the 
existence and validity of the (justom, was affirmed 
on appeal. Held that the plaintifi need not pay au 
institution fee on the aggregate amount of the value 
of all the sharers iu the village, and that the stamp 
on the plaint need only be proportioned to the value 
of the property actually sued for. Vekkaiasvami 
NA yAEEAN D. SUBBA EAIT. SAHEAEA SUBBAIYAKT 
». SuBBA llAxr . . . . . 2 Mad,, 1 

52. Jzirisdiciion . — 

Subject-matter of suit. — Act XIV of 1869, s. 25 . — 
What pi'imd facie determines the jurisdiction of 
a Court is the claim, or subject-matter of the claim, 
as estimated by the plaiutiif ; and the determination 
having given the jurisdiction, the jurisdictiou itself 
continues, whatever the eveut of the suit. And 
this is so notwitlistanding a bona fide error in the 
estimate made by the plaintiff, but plaiiitiff can- 
not oust tbe Court of its jurisdiction ])y malcing uu- 
wai’rantable additions to the claiui which cannot be 
sustained, and wliich there is no reasonable ground 
for expecting to sustain. The subject-matter of a 
claim, within the meaning of section 25 of Act XIV 
of 1869, is the specific thing sought by the iihiintifl:. 
In a partitiou suit, where the plaiutift seeks for a 
division and separate possession of his .sliavo in joint 
property, it is the share so claimed which is the sub- 
ject-matter of the claim, and not tlie whole of the 
joint pi'operty which is sought to bo divided. Laksh- 
man Bhateae o. Babaji Bhateae 

[I. X.. R., 8 Bern., BJ. 
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VALUATION OS’ SXriTS~coHfiM«?.-/. 

1. SUITS— contimed. 

53 , Possessiorij Suit fov.—Suit 

ill av.eUon-]nirc7i.asbr. — Procedure , — In a suit for 
possession by an auction-purchaser, where plaintiff 
valued his claim at what he paid for the property, — 
Meld that the valuation was fvima facie not incorrect, 
and, until rebutted by evidence and the result of 
a proper inquiry, should be accepted as correct. If 
the valuation was doubted, an inquiry should have 
been instituted under Act XXVI of 1867. Soobtt- 
jdea u. lUai PaoEASir Singh . , 16 W. R., 5 

54. Suit after fore- 

closure, — Court Fees Act, «. 7, cl, 9. — Where a suit 
for possession is brought after a decree for fore- 
closure has been obtained, the valuation of such a suit, 
in so far as the jurisdiction of tlie Court is concern- 
ed, is not to be calculated according to the scale laid 
down in the Court Pees Act, section 7, clause 9. 
Ahomya Bai Debia V. Shama Chpkn Bosb 

[1 C. L. E., 473 

gg, Civil Procedure 

Code, 1859, s. 229, Procedure under.— Fresh suit. 
— Jurisdiction, — For the purpose of jurisdiction a 
claim under section 229 of Act VIII of 1859 is 
a fresh suit and not a continuation of the suit in 
which the claim is made : so that where, by reason of 
a change in the law as to the mode of valuing 
suits for the purpose of jurisdiction between the 
date of the original suit and the claim, the Court that 
dealt with the original suit ceases to have jurisdiction 
over the subject-matter of the claim, that Court can- 
not try the claim. Muttaiiiiai v. Chinnkan Gotjn- 
ben . . . I. L. E., 4 Mad,, 220 

56. Suit for 'posses- 

sion of share of estate and to set aside deed. — In a 
suit for possession of a share of an undivided estate, 
and to set aside a kobala by w’hich the estate had 
been illegally alienated, plaintiff is not bound to 
value his claim according to the price stated in the 
kobala. Acgobbea Chowdhey v. Meab: Bibee 

[10 W. R., 207 

67. Suit for posses- 

sion and declaration of title.— a suit is 
for recovery of possession (with mesne profits) of a 
certain portion of land, and for a declaration of right 
in respect of the remainder, its valuation should not 
include the value of the latter, which is only nomi- 
nal, and requires a stamp of ElO, HuKito Nath 
Bhbttachaejee u. Habvei . . 25 "W. R., 23 

58. Pre-emption, Suit] for.— In a 

suit for pre-emption, the valuation of the property 
sued for is to be calculated at the market value for 
which it would sell, and not at ten times the value of 
the sudder jumma. Anaud SiNGU v. Depbn Singh 
[3 B. Ii. E., Ap., 143: 14 W. R., 238, note 

Nattnhoo Singh v. Toi^an Singh 

[14W.R., 228 

gg,, Jurisdiction . — 

Ben^. Civil Courts Act (VI of 1871), s. 20.— In a 
pre-emption suit, the subject-matter is the right of 


VALUATION OP SUITS 
1. SUITS— 

Pre-emption, Suit tov— continued, 
pre-emption, the value of wdiich, and not that of tlic- 
property itself, determines the question offjurisdic- 
tion under section 20, Act VI of 1871. Naxjn 
Singh v. Rash BsHAiiy Singh 

[I. L. E., 13 Gale,, 255 

60. Redemption, Suit for. — Value 

for purpose of Jurisdiction.— The, purchaser of the 
equity of redemption of certain land sued to redsein 
the same. He made the mortgagor and vendor of the 
laud a proforma defonchint. Keld that the value of 
the subject-matter of the suit was not the market 
value of the land, but the amount of the mortgage 
money. Khbaie Singh v. Atma Ram 

[I. Ii. E., 5 Ail., 332 

61. Mad. Civil 

Courts Act, 1873, ss. 12 and 14 . — Value of im- 
provements. — Per curiam (TUENEB, C. J., and 
Muttcsami Antae, J., dissenting). — Where an in- 
strument of mortgage does not expressly secure the 
amount to he allowed for improvements on redemp- 
tion of the mortgage, the value of the improvements 
is not to be calculated in ascertaining the " value of 
the subject-matter of the suit ” for the purposes of 
jurisdiction under section 12 of the Madras Civil 
Courts Act. Per Tuenee, C. J. (Mtjtttjsami Ay- 
TAB, J., concurring). — By the custom of Malabar a 
condition is attached to all kanam demises that the 
mortgagor shall pay the value of improvements made 
by the mortgagee during the term of the demise 
before he can redeem, and the repayment of the 
sums spout in improvements is thus secured by the 
mortgage in the same manner as the repayment of 
the principal advanced, and must he calculated in 
determining the value of the subject-matter of the 
suit for the purpose of jurisdiction. Zamoein of 
Camctjt V. Naeayana . I. Ii. R., 5 Mad., 284 

Anonymous Case 

[I. L. R., 5 Mad., 287, note 

62. Jtirisdioiion of 

Munsif. — The integrity of a joint usufructuary 
mortgage having been broken in consequence of the 
mortgagee having purchased the right of several of 
the mortgagors, one of the mortgagors sued in the 
MunsiFs Court to recover his share of the mortgaged 
property, alleging that the mortgage had been re- 
deemed. The value of the mortgagee’s right, qua 
such share, was under R1,000. The mortgagee set 
up as a defence to such suit that a bond, under 
which a sum exceeding 111,000 was due, had been 
tacked to the mortgage, and that until such sum had 
been satisfied the piaintift' could not recover posses- 
sion of his share. Said, on the question whether 
the Munsif had jurisdiction, that the value of the 
subject-matter of the suit was the value of the 
mortgagee’s right, qua the plaintiff’s share ; and us 
the value of such right did not exceed K,!,0U0 even 
if it were held that the mortgaged property was 
further incumbered with such bond, such suit wa,t; 
cognisable in the Munsif’s Court. The principle 
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VALUATION OF 

1. SUITS — coniinued. 

Bedemption, Suit fo'^—conUtined. 
j.-iul down in Goiind Stu^di v. luillu, I. L. 5 All., 
778, lullowed. JiAHADUil v. Nawab Jan 

[I. L. K., 3 All., 822 

63. Joint mortgage. 

— Juriedictiuit . — Court foe . — Valuation of unit , — 

Suhjcct-tiiatler in dinjude/’ — Act VII of 1870, s. 
7, art. i,s. — Act VI of 1871, «. 20. — Statute, Von- 
etriiction of. — A deed (jI was exeeuted by 

jP., T., and" S. i'or J-!.-l-,OUU. A., tlie purehasei- of the 
share of S., 'Drought a suit for recovery of possos- 
sioB of one third (jf tlte mortgaged property against 
the iiiortgag(H‘.s Aviio had purchased the shares of P. 
and T., the other inortgagtJi-.s- Ueld by tire Fail 
Deiieh witli reference to section 7, article ix of the 
Court Fees Act (Vli of lti70), that the defeiidants- 
mortgagees having bought up the equity of redemp- 
tion of two of the mortgagors, and f ro tanto extin- 
guished their mortgage-debt, and so by their own act 
empowered the plaintiff to sue for redemption of one 
third of the property, the principal money now se- 
cured as between them and the plaintiff must now be 
regarded as one third of the oi’iginal mortgage 
amount,— -namely, 1x1,333-5-4, — more particularly as 
fiscal enactments should, as far as possible, be con- 
strued in favour of the subject. Balkriukna Dhondo 
V. Nagoekar, I. L. E., 6 Bom., 32i, referred to. Reid, 
also, with I'etereuce to the terms of section 20 of the 
Bengal Civil Courts Act (Vi of 1871), that the “sub- 
ject-matter iu dispute/" in suits of this kind was the 
amount, of the mortgage-debt and the mortgagee’s 
rights Avhich were souglit to be paid off; that from 
the terms of the plaint it was obvious that in the 
present case the subject-matter in dispute was £1,333- 
5-4-, the one third of the original mortgage sum 
of K4 ',lp00j and that it was therefore beyond the 
limits of the Alurisif’s pecuniary juilsdictiou, Per 
Mahmood, J. — It is a rule of construction that while 
in cases of taxation everything must be steictly con- 
strued ill favour of the subjeitt, in questions of juris- 
diction the presumption is iu favour of giving juris- 
diction to the highest Court. Observations by Mah- 
Muoo, J., us to the subject-matter of suits for the 
redemption of mortgages, and the mode iu which the 
\'alue of such subjeet-matter should be calculated for 
purposes of jurisdiction. AiiANAX Begam •», Bha- 
JAN Lab . . . .1, L. B., 8 All., dlSS 

64. Ustifruoiuarg 

mortgage. — Ocer'cataation of suit, Bjfeot of. — Ju- 
risdiction. — The mere fact that a suit has been over- 
^'al^led does not deprive the Court in which it is 
brought of jurisdiction, if the overvaluation was hona 
fide and had not the effect of altering the appellate 
jurisdiction, — that is to say, did not cause the appeal 
from the judgment of the Court of first iiistauce to fie 
ti) a diff'erent Court from that to which it would have 
lain had the suit been instituted iu a Court having a 
more limited jurisdiction. Kajenbeo Labl Gossami 
0 . BiiAiiA CiiUEN LAiioKi . I. li. K., 6 Calc., 188: 

[4C.L-E.,417 

65. — — Suit to redeem 

mortgaged land paging rccenue to Government . — 


VALUATION OF SUITS -co,>/h3.v,af. 

1. SUITS— 

Eedeinption, Suit for — continued. 

The stiiuip duty payable under section B of Act X ed 
1862, on SI suit to redeem mortgaged himl paying- ro- 
voiine CO Goveriinient, shoakl be calculated on the sum 
for which the bind is mort.g'aged, sind not un the niiir- 
ket Viilue of sueh land, Nanbea-V SiTNUAim Naik 

r. Balaji Vu'hai, . . 5 Bora., A, C,, 153 

66. Suit hg Jeamm- 

lioldur against jciirni and holders of prior kanam in 
possession . — A suit In-ought by si kamim-hohlei- sig.iiust 
Use jenini ami the lioldei-s of si ])ri(>r Ininsim in jios- 
session, to recover possession of the lands, nniy be 
properly trosited, for the purpose of jurisdict.ioii, as a 
suit for land, although it results iu :i decree for re- 
demption, and, if regarded as a ivdfcinption suit, 
would be cognisiiblo by a Court of suiiordinate juris- 
diction. Maeakae V. Faeameswaean 

[I. L. E., 6 Mad., 140 

67. Eestitution of couj ugal riglits, 

Suit for. — Burma Courts Act, 1873,^ s. 4‘J. — Ap- 
peal. — The proviso in section 49 of the Burma Courts 
Act amounts to an express declarsition that it is a 
condition precedent to the right of appeal from the 
liecorder’s Court that the suit shall be one which has 
an amount or value capable of being ostim-ated in 
money, and that tliat amount or value must fall with- 
in certain specified limits. A suit for the restitution 
of conjugal rights is incapable of being valued, and 
no appeal therefore iu such a suit will lie under the 
Burma Courts Act from a decision of the Ilecorder 
of llaugooa. Golam Eahman u. Fatima Bibi 

[I. L. E., 13 Calc., 232 

6S, — . — Sale, Suit to set aside.— 5«;A> 

in execution of decree . — Value of property sold.-—l\\ 
a suit to set aside an auction sale, the plaint must he 
stamped as if the suit xvere for the recovery of tiie 
property. Death Geowdhey v, Ishan Chunder 
Das 9 a L. E., 231 

69 . Share of land, Suit for.— 

Suit relating to land. — Mental of share. — In valuing 
a suit relating to a share of land, the rental of the 
share is to be the criterion of the stamp. liAM 
BHKSH ThaKOOE V. AjOOEHrA Lal 

[2 W. E., Mis., 45 

70 . Waste lands, Suit for. — Act 

XXIII of 1S63 {Waste Lands), s. 3, Suit under.— 
In a suit under section 5, Act XXIIl of 1803, by a 
el-aimant to waste l-aud proposed to be sold or other- 
wise dealt with on account of Government, or by an 
objection to the sale or other disposition of such land, 
the jilaint must be on a stamp of RIOO. Geeesh 
CHUNUBB EOX ®. COIiEGTOB OR StBKET 

[7W.E.,349 

2. APPEALS. 

71 . Question of valuation. — Ap- 

pellate Court, Power of. — Act XXVI of 1S67. — An 
Appellate Court has no power to set aside a decision 
ain-ived at by the Court of first instance as to the 

9 I g 
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VALUATIOlir OT BVlTS—eoidimted. 

2. APPEALS — emtinmd. 

Questioa of valUutioyx—cotiHimed. 
vuliiLition of the proptrty in snit. JVlAMZtrDBIif v. 
KAiiisruMSSA Bibee 

[8 B. L. R., Ap., U: 14 W. R., 381 
IsiUN Chakdka Mookeejeb V. Lokenatu Hoy 
[6 B. L, R., Ap., 12 : 14 W. B., 451 


72. 


• Jurisdiction.— 


Af^elldte Court. — Where it appears oii appeal that 
the suit has not been rightly valued, and if rightly 
valued the Court of first instance would not have had 
jurisdiction to try it, the Appellate Court may en- 
tertain the objection, though it had not been raised 
in the Court below. SuEO Gobinjo Hatit v. Abuai 
Baeain SiKGH . . . 5 B. L. B., Apo,, 17 


73. 


XJndervaliiation. — Ground. 


for disniissitifj afjyeal. — Insufficient stmnp . — Where 
an appeal was hropight on an iusutlicieut stamp, the 
appeal was dismissed without prejudice to the appel- 
lant bringing a fresh appeal within twenty days on a 
full stamp. Wam Aiam «,.Nasean 

[3B.L.E.,Ap.,104 
S. C. Wolee Aixrjr v. Miseitn . 12 W. B., 50 
74. Ground for dis- 


missing appeal. — When a suit has been admitted upon 
a certain stamp, tried, and decreed for the plaintilf, 
** undervaluation ” is no ground for dismissing the 
defendant’s apiieal. Esiamubbim- Khait v. Uam- 
EISHQEE Kovvab . .SB. L. B., Ap., 30 

75. liisufficieiitlg- 

stamped appeal. — Deputy liegistrar, Fomr of . — 
Civil Froeedura Code, 18o\), s. 31, — The Deputy Ilc- 
gistrar has no authority to mate an order returning 
a petition of appeal when the stamp fee paid upon 
is insufficient. The right course for that officer, if 
his retiuu'einents as to stamps are not complied with, 
is to lay the matter before the Court. But if the 
appellant is ready to pay w'hat is recpiired, then, 
whether the time for tiling the appeal has expired or 
not, the Deputy Kegistrav is bound to receive it if it 
was originally presented iu time, Ambue All v. 
Kali oIiand Doss . . . 24 W. E., 258 


76. - 


— Overvaluation.— of 
stamp duly.— WliCVQ excess stamps hud been tiled in 
conscciuence of an overvaluation of the appeal, the 
surplus amount ivas ordered to be refunded. In the 
MATTEE or Geakt . . . 14 W. R., 47 


77. - 


— Law apiJlieable to valua- 
tion..— Lato in force at presentatmi of appeal.— 
The valuation of an appeal nnxst be according to the 
Act in force at the time of it.s presentation, and the 
original valuation under a law obsolete at the period 
of appeal can luive no influence iu the decision. Aho- 
NYMOES . . . .5 Mad., Ap., 44 

Botgobutts Kooee V. Ktjstooeeb Koobe 

[15 W.E., 272 


78. - 


VAIilTATIOIS' OF SUITS-eo«^i«Kea\ 

2. APPEALS— eojiiinKCcZ. 

Law applicable to valuation— coniimied, 
original suit and date of clahn, Dffect of, un juris- 
diction. — The subject-matter of an appieal siiould be 
valued for the purpose of jurisdiction according to 
the law in force at the date of the appeal, and nut of: 
the suit which has led to it. For the purpose o;l’ juris- 
diction, a claim under section 229 of Act 'VIII of 
1859 is a fresh suit, and not a continuation of the suit 
in which the claim is made ; so that where, by reason 
of a change in the law as to the mode of valuing 
.suits for the purpose of jurisdiction, between tlie 
date of the original sjiit and the claim, the Court 
that dealt with the original suit ceases to have 
jurisdiction over the subject-matter of the claim, that 
Court cannot try the claim. Mtjttuaiaiai. v. Chin- 
NANA Gounben . . I. L. B., 4 Mad., 220 

79.- 


— ■ Computation of value.— Valu- 
ation of appeal for jurisdiction, — Mad, Act III 
of 1873 {Madras Civil Courts Act). — According to 
section 13 of Act III of 1873 (the Madras Civil 
Courts Act), it is the money value of the original 
suit that fixes the jurisdiction throughout the sub- 
sequent litigation in its several stages. Held, there- 
fore, where the amount of the original suit was more 
than 115,000, and an appeal w'as preferred to the 
District Court, hut the amount in dispute iu the ap- 
peal did not exceed 115,000, that the District Court 
had no jurisdiction to hear the appeal. Muthbsami 
PiiiAi «,Muthu Chibasibaha Chetti 

[7 Mad., 356 

80. Appeals in measurement 

eases. — Miscellaneous petitions. — Petitions of ap- 
peal in cases to obtain an order for measurement 
may he written on the stauip used for miscellaneous 
petitions. Smith v. Nundun Lal 

[6 W. R., Aet:X, 13 

81. FigM to measure 

valued at specified amount. — Where a zemindar 
values his right to measure at a certain amount, the 
petition of appeal must be written on a regular stamp 
according to such valuation, and not upon a stamp 
used for miscellaneous petitions. Ooaia Ciitten 
Biswas »; Shibnath Baochee . 8 W, R., 14 


82. Appeal from order de- 

claring party to have no locus standi. — Mis- 
cellaneous appeal, — Fetiiioii, — An axipeal from an 
order of the lower Appellate Court, declaring that a 
[larty who claimed to ha in jiossession of jiroxierty 
taken in execution of a decree to which he was no 
party, and with which he had no concern, had no 
locus standi iu the execution case, is in the nature of 
a miscellaneous appeal, and should he on a stamj) fox’ 
au ordinary petition. Mohesh Ghundee BiNEIiJEE 
0. Chhnbek Monee Dabeb . 9 W. R., 139 


83. 


• Appeal from order reject- 


— — (Jltjil Procedure 

Code, 1853, s, 229.— Change of lato between date of 


ing application to set aside ex parte deci- 
sion. — Summary appeal. — Tlie stamp retjuired for 
a ixetition of apxxeal from au ordori’cjecting an axxpli- 
catiou to sot aside au e.c parte decision under soefciem 
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DIUEST OF CASES. 


( ) 


YALUATION t)F SmTS-eontintmL 
2. APPEALS — coniimied. 

Appeal from order rejecting application 
to set aside ex parte decision— 
ll'AAct Ylllof 185!), was a two-rupee stamp. Such 
an a])| seal was treated as a Summitry and not a regular 
appeal. PAsntrTTX ®. GEEEunAitEB Lam, 

[4 W. E., Mis., IS 

34 . Appeal from order reject- 

ing plaint for misjoinder.— .1/>s<;eWfiraeo«.v ap- 
peal, — Hiiamp . — An appeal from au order rojeeting a 
pliiint for misjoinder is it miseellii, neons iipjiOiil ; and 
if it is rejected, an ii-ppoiil from the order of rejection 
is also of the nature of a mi.seeilitnoons iijipeal, and is 
to 1)(! viihted and stamped as such, Kosselt.a Koeb 
®. Beharee Patuck . . . 12 W. R., 70 

85 . Appeal by mortgagee on 

question of lien.— Wliere the appeal by the inort- 
gagee was not rvith reference to the property, hut to 
a mortgage lien, — Selcl that the valuation for the 
purpose of stamp in such appeals should be with 
reference to the value of the lion for the mortgage- 
debt of incumbrance, and not with reference to the 
value of the mortgaged property. Mahomed Shee- 
HTTN Khai? V, Misses, Koonduk Laee. Bueeka v. 
Nukd Kishoee. 

[Agra, F. B., 158 : Ed. 1874, 119 

86 . — Appeal in suit for profits 

in respect of several years.— Court fees.— Dis- 
tinct causes of action . — Distinct subjeefs. — Act VII 
of 1S70 (Court Fees Act), s. 17. —Civil Frocechire 
Code, ss. 48, 44. — In an appeal in a suit for re- 
covery of profits under section 93 (h) of the N.- 
W. P. Ilent Act in respect of several years, the 
proper court fee leviable on the memorandum of 
appeal is one ealcnlated on the aggregate amount of 
the profits claimed, and not one calculated separately 
on the amount of profits claimed for each year 
Muhammad Mamk Khah v. ETibhai Bibi 

[I. L. R„ 7 All., 761 

87. Appeal from rejection of 

claim by forest settlement o&eer.— Mad. 
Forest Act (F of 1882), s. 10- — Appeal to the Dis- 
trict Court. — Court Fees Act, sell. II, art. 11 («),• art. 
17, cl. vi. — An appeal to the District Court from the 
rejection of a claim by a forest settlement officer 
under clause 2 of section 10 of the Madras Forest 
Act, 1882, falls niider article 37, clause VI, and not 
under article 11 (o') of schedule II of the Court 
Fees Act, 1870. Kaaiabaja n. Secket.\,b.x oe 
8tai'B bob India . . I. L. B., 8 Mad., 22 

88. Appeal from order dis- 

allowing an apiilieation to file an agree- 
ment to refer to ai-bitration.— Mode 
of calculation of. —Per Oldpield, J'.— The court fee 
payable on a memorandum of appeal from an ordeu 
Tinder section 523 of the Civil Procedure Code, dis- 
allowing an aiiplication to file .an agreoment to refer 
to arbitration, is au ad calorem fee computed on the 
value of the subject matter in dispute in the appeal. 
Daa'-a Nand V. Bakhtaavar Sinoh 

[I. L. B., 5 All., 333 


VALUATION OF 

2. APPEALS — continued, 

89. Apiieal from order dispos- 

ing of dispute under Civil Procedure 
Code, a. 322B,—Df.y)!!te as to extent of jiuhi- 
menf -debtors liiibiliti/ to claim, — Future ot appeal. 
—Court Fees Act, VII of 1870, sch. 11, No. 11.— 
Au appe.al from the decision of n, dispute luulor 
section 322B of tiic; Civil Procedure Code fjdl.s 
dircd'ly within the exception '.of article 11, schedulo 
fl of the Court Fees Act (Vll of 1S70), ami the 
memorandum of appeal should therefore In; presented 
as for a decree in ti suit ujien an ad mlorem stamp. 
Hriuivusa Aypanpar v, Pria Tamhi Nuurrkar, I. L. 
7f., 4 '420, dissented|from. .liiMAD Kir an v, 

MADito Das . , . I, L. R., 7 All., 565 

90. Appeal in partition suit. 

— Court Fees Act, sch, II, art. 17, cl. 8. — Stamp on 
mermrandum of appeal in partition suit. — The 
stamp fee payable on appeals to the High Court in 
suits asking for “ partition, the separation of a 
shave, and for klias possession of that share after 
separation,” is that leviable iindor article VI, clause 
17, schedule II of the Court Fees Act. For the 
purpose of jurisdiction the Court should be guided 
by the value of the property iu suit, but the amount 
of the stamp fee should he governed by a different 
principle. Kiktx Chtten Mittee v. AuNAiir Nath 
Deb . I. L. R., 8 Calc., 757 : 11 C. E. R., 95 

91. Appeal from decree for 

possession disallowing perpetual ebaraeter 
of leases. — a suit for possession of certain lands 
having been decreed on the gi’ound of plaintiff’s right 
of occupancy, hut the perpetual (mirasi) cha- 
racter of the leases under which the claim iiad been 
made having been disallowed, an appeal was pre- 
ferred to have it declared that the leases were per- 
petual, Meld that, as the value of the claim would 
be. the dift'erence in the value of the land as held 
under a mirasi tenure at a fixed rent, or an 
ordinary tenure at a flnetiiating rent, and as tins 
might he au extremely difficult calculation, the stamp 
foe upon the appeal would be properly fixed accord- 
ing to the valuation put by the appellant upon the 
subject-matter of his claim. Kebite Eaai Mundui. 
a. Wells . . - .24 W. E., 454 

92. Apipeal in. suit to enforce 

a right of pre-emption. — Appeal hj purchaser. 
— Court fee. — Act VII of 1870 (Court Fees Act), s. 
7, (i) and (vi). — Where, in a suit to enforce a right 
of pre-emption, a deex*ee was passed against the 
vendees-def endants, and they appealed from the 
same on the grounds that they were entitled to 
receive from the plaintift's-pre-emptors a sum larger 
than that found by the Court of first instance to 
have been the purchase-money, and also that the 
plaintiffs had estopped themselves from asserting the 
right by refusing to purchase, — Held that the nature 
of the suit was not changed in appeal, and that, 
on. the contrary, the subject-matter of the dispute 
between the jiartics was the right of pre-emption, 
the value of whicli, for the purposes of court fee, 
was to he determined in manner directed by section 
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VALTTATIOF OF SUITB—eonfinued. 

2, APPEALS — contimed. 

Appeal in suit to enforce a riglit of pre= 

emption — 

7, ekwse (j’i) of the Court Fees Act, Vll of 1870. 
'L'njii Lalclinn Fini v. Baudan Bai distinguished. 
Where an appeal is preferred in a suit for pre-emp- 
tion, on the g'round that the right to pre-empt has 
or lias not been established, as the case may he, no 
luaficr lint other pleas may be taken, the value of 
the snbiect-mattcr in dispute, for the purposes of 
the Court Fees Act, must be determined us in terms 
provided in article (■*>■/) of section 7 of the Act. 
Where the (piestion' in appeal relates solely to the 
amount to bo psiid by the ])re-emptor, the court fee 
slioiild be calculatccl ad valorem on the ditfci-enco 
between the amounts alleged as the sale price on the 
one side and the other. IIatiz Ahmad v. iroiiuA 
E.ur . . . . I. L. R., 6 All., 488 

93 , Appeal in suit for redemp- 

tion of usufructuary mortgage. — Beuq. Civil 
Courls Act {VI of 1871), s. 2;?.— The plaintiffs sued 
for the possession of certain immoveable property, 
alleging that they had mortgaged such property to 
the defendants, and that the mortgage-debt had been 
satisfied out of the profits of the property. The 
defendants set up a defence to the suit which raised 
the question of the proprietary right of the plaintiffs 
to the property. The value of the mortgagees’ 
interests in the property was below R 5,0005 the 
value of the mortgaged property exceeded that 
amount. On appeal to the High Court from the 
original decree of the Snbordinate .Tndgc in the suit, 
it was contended that the appeal from that decree 
lay to the District Court and not to tins High Court. 
Held that the “ subject-matter in dispute,” within 
the meaning of section 22 of I’l of 1S71, was tlie 
mortgage and the mortgagees’ rights under it, and 
that, the value of this heiug only E2,000, the 
appeal should have been preferred to the District 
Court. Second Appeal Ro. 1039 of 1877 dissented 
from. Gobikd Sihgh IvADttr 

[I. L. R., 2 AIL, 778 

VALUE OF PROPERTY, STATEMENT 
IN WILL AS TO- 

See EviDEitCE-- Civil Cases— Recitals 
IH Documents . I. L. E., 1 Bom., 561 

VARIANCE BETWEEN BOUGHT AND 
SOLD NOTES. 

See Evidence— Paeol Evidence— Vahy- 
iNG- OH Conthadictino Whitten In- 
struments . . 9 B. L. R., 245 

VARIANCE BETWEEN PLEADING 
AND PROOF. 

■ Col. 

1. General Cases . . . . (j094 

2. Special Cases . . . . 6096 

3. Admission op Paet op CiAm . G114 

See Cases under Estoppel— Estoppel 
BY Deeds AND oiheb Documents. 


' VARIANCE BETWEEN PLEADING- 
AND HB.OO'F—conf.inued. 

See Casks under Issues— Fresh or Ad- 
ditional Issues. 

See Title — Evidence and Peoop op 
Title— Long- Possession. 

[I, L. R., 2 CalG., 418 

See Written Statement. 

■ . [I. L. R., 1 Bom,, 209 

1. GENERAL CASES. 

Decision on point not raised 

in pleadings or issues, — A plaintitf must recover 
seoumdum allegata et probata, and no decree should 
be given iu* his favour on a point not raised In the 
pleadings nor embodied in an issue. Joytara 
Dassee V . Mahomed Mobaeuck 

[I. L. R., 8 Calc., 975 : 11 C. L. B., 399 
Jankee ». Jhanjoo . , 2 N, W., 407 

Mooktakeshee Debea V. Collector of Burd- 

WAN 12 W, R,, 204 

Tara Chand Eoy n. Nobin Chunder Roy 

[21 W. R.,'132 
PfiOTAP Chunder Bobooah Collector op 
Gowalpaea . . . 22 W. R., 218 

2 . Amendmentof ease.— 

or mivapjirehension. — A plaintiff can he allowed to 
amend his case only when he has an honest case, but 
either through mistake or some misappreheusioii ho 
has not placed the real facts before the Court. 
Bhyeo Dutt V. Lekheanbe Kooer 

[leW.R., 123 

3. Civil Prooedure 

Code, 1839, Operation of, as compared ivith old 
procedure in equity. — Under the Civil Procedure 
Code parties ai-e not bound so stinctly to the plead- 
ings as in an equity suit under the old procedure, if 
their being so bound would work injustice. DOSSEK 
■ V . Tarrachuen Coondoo Ghowdhhy 

[Bourke, A. O. O., 48 

4 . — . Variance in plaint.— D m-otw- 

sal of suit, Ground for. — Held by a majority that 
the Code of Civil Procedure does not require the dis- 
missal of a suit by reason of any vai-iance in the 
plaint. Mahomed Reezaoodeen v. Hossein Buksh 
Khan 1 W. B., 300 

5 . Raising issues after variance 

is shown. — A plaintiff will not he allowed to set 
u]) one case, and, having proved another, to ask for 
i.ssues to bo I'aised to suit the proof j hut when a 
plaint and its proof necessarily lead to one or more 
pirticular issues, it is the duty of the Court, if these 
issues do not come by surprise on the defendant, to 
raise such issues, and to give the relief thereon to 
ivhich the plaintilf is entitled. Obhofchubn Mul- 
LiOK V. WooMEs Chunder Paul . 2 Hyde, 263 

6. Proof of cause of action not 

alleged. — Dismissal of suit , Ground for . — Claim on 
one vause of action, evidence showing another . — 
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YAEIANGE BETWEEN PLEADJNG 

AND PB,OOP — fonii,:v.ed. 

1= GENERAL CASES — conMuued, 

Pi’oof of cause of action not alleged— fow- 

timied, 

Wliere a paii'atiff sues on one cause of actlo!i and in 
support thereof ^^ives evirloueu whicli, if it establishes 
aiiythiug, establishes a differtuifc cause of action, the 
Court; acts properly in disiuisbing his suit. Munnoo- 
soonc’N GudSAiiEE a. HiLia " . 10 W. JR., 242 

7. Amount proved exceeding 

amount claimed. — Decree. — Where the amount 
to which the plaintiff wmxhl be entitled on the evi- 
dence exceeds tlnit specilietl in the plaint, plaintiff’ is 
restrieted to the amount so apecitied. Natuooiiasi 

Jaeuine, Skinnee, & Co. . . Cor., US 

S, Presumption from failure 

to prove allegations. — Orun- of proof . — An ad- 
versary is entitled to the benefit of such presumptions 
as natui’ally arise from a party’s failure to prove his 
allegations, even thongh the onus was in the first in- 
stance on the former. ' GuifEE Biswas a. Sree Gopae 
Paul Chowdhey , .8 W. B., 395 

9. Failure to prove precise 

ease pleaded. — Deuree, Right to.-~-A previous 
ruling in Reejugnath Chatterjee v. LvJehee Monee 
I) alee, 12 W. It, 248, explained not to mean that a 
plaiiitiffi must either get the thing he claims or 
nothing at all, but that having come Into Court 
upon one title, which he asks to have declared and 
fails to prove, a plaintiff cannot claim the declaration 
of another. Golugk CnirNnEB Sip.cab v. Ishan 
Chundee Deb . . .23 W. R., 437 

10 . Bight to make party liable 

iu different ebaracter. — Suit against party 
personally. — Representative’s liability.— 1 m a suit to 
recover advances made to the defendant to carry on 
ail indigo factory under a karbarn.amah, in which it 
was agreed that the advance should first be repaid out 
of the profits realised from the manufactiu’e, where it 
was found that the sale of the indigo had yielded 
more than the amount advanced, but had beeu cre- 
dited by the plaintiff to old debts owing him by the 
defendant’s father instead of to the defendant’s per- 
sonal debt, — Held that the plaintiff had violated the 
terms of tlie agreement, and had not in good faith 
attempted to make the defendant personally liable, 
and he could not be allowed to proceed against the 
defendant as representative of his father. Pereocx 
V. Luchmeeptji! Singh . . 12 W. B., 113 

11. Unestablisbed defence.— 

Decree, Right to, — The Court should not necessarily 
decree the plaintiff’s claim in full because the de- 
fence set up by defendant has entirely failed. 
Mdxloob Am V. Kieia . . 1 Agra, 276 

12 . Defence not set up by de- 

fendant. — Inconsistent defence. — It is not compe- 
tent to a Court to set up a defence not only not 
made by the defendant, but inconsistent with his 
own statement, Shijeut Soonhueee Dabee «. 
Pueesu Xakain Roy . . 13 W. R., 464 


VARIANCE BETWEEN PLEADING 

AND 'FROO'F— continued. 

1. GENERAL CASES— eonfinued. 

Defence not set up by defendant— co;:* 

tinned. 

Radha Binobe Duty v. Kooxabope UlrNnirT. ■ 
[15 W. R., 363 

CillXTEA C005IASY BeBEE RaH LaM. 3L‘0- 

KMEJUE •. . . .18 W. R., S34 

KAJAUAa Baneiutee a, SonatL'N Bov 

[23 W. R,, 404 

2. Si’EClAL CASES, 

13 . — Account, Suit for balance 

of , — Failure to prove hnlance alleged. — Issues. — Ci- 
vil Procedure Code, 1859, s. 141.— Held, in contra- 
vention of various rulings of the late Sudder Court, 
that a suit brought ou an alleged settlement of ac- 
counts, and balance stnick and admitted, should not 
be dismisstid mei'cly on account of the plaiutiffi's 
failing to prove the alleged settlement and admission 
of baiiinoe by defendant; but that the Court, being 
competent under section 141 of the Civil Procedure 
Code to amend or frame additional issues that may 
be necessary to determine the real question or con- 
troversy between the parties, ought to enter into evi- 
dence regarding the items composing the account, 
and decree the claim regarding such items, if they 
are found to be due .and not otherwise barred, ICi« 
SHUN Peeshad V. Bha wanes Deen 

[Agra, F. B., 47 : Ed. 1874, 35 

Ramsahoy V. Seeihoo 

[1 N. W., 28 ; Ed. 1873, 26 

But where the issues had been framed solely on 
the alleged adjustment, the suit was held to he right- 
ly dismissed. Nobin Chundbe Koondoo v. Seee- 
DHUE Bhuttaeohaejee J . . 15 W. R., 24 

14 . Alienation, Suit to set aside. 

— Variance hetween case in plaint and evidence.— 
Raising ground not talcen in plaint,— Tlhe plaintiff, 
a Hindu, sued to set aside a certain alienation, on 
the ground that the alienor was an illegitimate son 
of the pliiintiff’s grandfather, and therefore had no 
interest in the property. Not being able to substan- 
tiate this ground in the first Court, the plaintiff, on 
appeal, raised a new ground, — vie., that the alienation 
was bad, because, under the Mitaksliara law, the 
owner of a sluare in a joint ancestral estate is nut 
competent to alienate his share without the consent 
of the other heirs, Seld that such variance could 
not be allowed, and that the plaintiff must prove bis 
case as laid in the plaint. Sei Peasad v. Raj 
Gueu Teiajibuknath Deo 

[6 B. L. B., 555 : 14 W. R., SS6 

15. Failure to prove 

ease. — Raising fresh case on appeal. — In a suit to 
set aside a sale of ancestral property by a minor’s 
father and guardian as made without necessity and 
for the father’s profligate expenditure, and without 
inquiry by the purchasers as to whether it was for 
the infant’s benefit, the defendants alleged that the 
sale was made under pressure of a foreclosure suit 
on account of a demand under a former mortgage 
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19. — — — — Issues. — Amend- 

ment of plaint . — Variance letween case in plaint 
and emdence. — The plamtilfs sued the defendants 
for damages for hreaeh of eontract, alleginsf in their 
plaint that they had agreed to sell, and tiie defend- 


VAJIIAHCE BETWEEI^ PLEADIEQ- 

AHD 'P'BOO'F—continued. 


3. SPECIAL OASES— eosjfwnfw?. 


Gontr act — coniin u ed. 


ants to purchase, certain indigo seed, hut that tho 
defendants had refused to take delivery, although 
the plaintilfs were ready and willing t-o deliver the 
satne. Upon the evidence of. the plaiiitiffs, it ap- 
peared that there was no contract as alleged in the 
plaint, but the contract, as stated by them, was that 
they (the plaintiffs) were to purchase seeds as agents 
for the defendants. The Judge dismissed the suit 
on the gi’ound that the plaintiffs were bound to 
prove their ease as stated in the plaint. Meld that 
that the suit ought not to have been dismissed on 
that ground. The issues raised admitted of the true 
question being tried,— «w., whether, under the cir- 
cumstances, the defendants were liable to pay the price 
of the seed ; and if they did not, the Court ought to 
have amended the issues, or framed additional ones. 
The object of the plaint is merely to bring tho mat- 
ter in dispute before the Court, but it is for the 
Court, upon the statements before it, to determine 
the real issue between the parties. Aebttthnot v. 
Betts . . 6 B. L. E., 278 ; M W. E., 181 


20 . Ejectment, Suit for, — Failure 

fo prone lease. — Reliance on gemral title, Right of . — 
Case stated in plaint. — Whore a lessor sues to eject 
his tenant on the expiration of the latter’s terra, or 
for broach of the conditions of his lease, and fails to 
prove the lease, he is not ordinarily at liberty in the 
same suit, ignoritig the lease, to fall back upon his 
general title .as though he had not set up and failed 
to prove the alleged lease. A plaintiff must he linut- 
ed to the case Avhich he puts forward in his plaint, 
hut he may put forward an alternative case in his 
plaint from the commencement, as the defendant 
their will know that he has more than one case to 
meet, and will not he taken by surprise. Lakshmi- 
BAi a. Haei bin Ratji . . .9 Bom., I 


21 , Fraud. — Faihire to prove speci- 

fic case of fraud. — Where the plaintiff in his plead- 
ings pledged himself to prove a specific case of fraud, 
and made his cause of action entirely dependent on 
that, he was not allowed to succeed, when he failed 
to prove fraud, on a collateral matter. Saheb Roy 
V. Gitjadhue Peeshad Naeain Singh 

[22 W. B., 221 


Mortgage. — Suit for redemp- 
tion. — Decree on mortgage set up ly defendants and 
not on that alleged hg plaintiff.— -In a suit to redeem, 
the jdaiutiff produced a mortgage the genuineness of 
which tho defendants denied, but they produced a 
mortgage from the plaintiff’s ancestors to their an- 
cestors. The Principal Sudder Ameen made a de(.‘ree 
for the restoration of the lands according to the terms 
of the mortgage produced by the defencliints. The 
Civil Jmlge reversed the decision. Meld, on special 
appeal, that the Principal Sudder Ameen was justified 
in making the decree which he- g.avo, it not being in- 
consistent with the relief prayed for by the jilaint. 
ITnicha Kanoyxb Kttnhi Khtti Naih V. Vabia 
P iuiGAiL Kunhamed Kutxi Makaccar 

[4 Mud,, 059 


¥AEIANCE BETWEBH" PLEADESTG 

AJSfD PROOF— co7dimied. 

2. SPECIAL CASES—confitmed. 

AlieuatioB, Suit to set aside— 
ior :!,n ;inct-str,al debt. Plaintiff having failed to 
estnhlisli his ease, sought to go back and open the 
coHsiil!r<!.‘riou for the mortgage made sQ long as 
twenty years .ago, but the Privy Council, agreeing 
ii'ltu rbe Migji Court, refused to allow him to dp so. 
ITiriiiUmA ^ alias Ksa.too ». Asiatoob Mbhbee 
Begcji . . . . 17 W. E., P. C., 108 


10 . Company. — Contributories, List 

of. — Amendment of plaint. — Where the holder of 
sliarcs in a company was described in the list of con- 
tributories, .ag-ainat whom .a balance order by the Court 
of Chancery had been made, as “ Devji Bhanji, cot- 
ton inen-hunt,” and as being sued “in his own I'ight,” 
— Eehl that the plaintiffs’ company could not he 
allowed to give evidence that the shares were in 
fa,ct held hy a fii’in consisting of two individuals 
named respectively Bhanji Zntani and Devji Hem- 
raj ; nor could the plaintiffs be allowed, at the hear- 
ing of the appeal, to amend their plaint, originally 
framed against both partners, with a view to inalciug 
the firm liable for the amount of the calls, so as to 
.sue Bhanji Zutani only, who alone was alleged to 
have signed the articles and memorjindum of associ- 
ation in the name of Devji Bhanji, and to make him 
personally liable as the holder of the shfU’es. Wei- 
kersheinfs ease, L, R., 8 Ch,, Ap., 831, distin- 
guished. London, Bombay, and Mediterranean 
Bank, v. Bhanji Zutani . I. L. E., 2 Bom., 116 


17. — CompTomise .— to 

prove case, — RiglA to succeed on ground not alleged. 
— Where the plaintiff sued to have a deed of compro- 
mise set aside as having been fraudulently entered 
into behind his back and without his knowledge, and 
failed to prove any fraud or collusion, — Reid that he 
was not entitled to a decree on the ground taken on 
appeal, that the document was invalid as being un- 
registered, declaring that it did not affect his in- 
terests. Madiiub Ali Khan v. Hossain Reza 
Khan 4 O. Ii. E., 52 


13 . Contract. — Assumption of facts, 

Decision on , — The detmninations in a cause should be 
founded upon a case either to be fonnd in the plead- 
ings or involved in or consistent with the case there- 
by made, Thci’cfore, where the relief sought by 
the plaint is grounded on a contract, the case must 
not he determined upon an alleged equity resulting 
from a different state of facts and inconsistent with 
that alleged by the plaintiff. EsHAN Chundeb 
Singh r. Shamaohurn Bhutto 

[2 Ind. Jur., N. S., 87: 6 W. B., P. 0., 57 
11 Moore’s I. A., 7 
Pollow'ed in Doss Ram Doss v. Mohendbo Roy 
Decha .... 18W. E., 274 
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TAEIAHOE BETWEEN PLEADING 

AED PBOOP — Conti lined, 

2. SPECIAL CASE,S — continued, 

Mortga ge—coiiUnued. 

23. ; Suit for redeiii'p- 

■lion. — Beidencc given of other mortgage than the 
niortgage in respect of which mil, IronghL — ’Evidence 
Act, IoflH72, ft. Ho, — Stateiiient of a ev.rreg officer as 
to entry as occupant horn far adrnisslhle. — Tlieplfuii- : 
tiff sufid to veilvtmn c-ort;ii.u lands alleged to havc;'bee,n 
luortgiiged by Ins ancestor to the iuiccstors of tbe do- 
feiidimts iu *1823. At tlic lieaviug tlie deed of mort- 
gage, ill respect of wliicli the suit was lirougbt, was 
produced, but another niortgap^e of about the stune ; 
date \vas produced and proved by tbe plaintiff. The 
lower Courts passed a decree for tbe plaintiff. Tbe 
defendants apptjaled. Held (reversing the decree of 
the lower Courts) that where a particular insti'uinent 
is sued on as the basis of a right, it is incumbent on the 
plaintiff to establish his case on that particular cause 
of action, not on a cause of action merely bearing 
the same common name, or of the same description, and 
so included in the same class. Under section 35 of 
the Evidence Act, I of 1872, a statement by the sur- 
vey officer that the name of this or that person was 
entered as occupant would be admissible if relevant, 
but it would not be admissible to prove the reasons 
for such an entry as facts in another case. Govijs’b- 
BAV Deshhukh «. Eagho Deshmgeh 

[I. L, E.j 8 Bora., 543 

24. ^ u. Change of nature 

of suit, — The plaintiff sued to redeem a mortgage, 
alleging that it was made in the year A.D. 1821 for 
E25. The defendant admitted the mortgage, but 
alleged that it was made in A.D. 1791 for RllO, and 
contended that the suit was barred by limitation. The 
Subordinate Judge held that the mortgage had been 
made for the amount aud at the date alleged by the 
defendant, but that tho suit was not time-barred, as 
the mortgagor-’s title had been acknowledged by the 
mortgagee within the period of limitation. He ac- 
cordingly made a decree for redemption on terms 
consistent with the plea of the defendant, hut opposed 
to that of the plaintiff. On appeal, the Assistant 
Judge agreed with the. first Court as to the merits of 
the case, but reversed its decree on the ground that 
the plaintiff was not entitled to succeed on a state of 
facts inconsistent with the case set forth in the plaint, 
ohserriiig that a plahitift' ought not to he allonmd to 
change his cause of jactimi. Held by the High Court, 
on second appeal, that tho decree made hy the first 
Court in favour of the plaintiff did not in any way 
proceed upon a cause of action different from that 
made in the plaint, and that the cause of action 
remained the same, — namely, the right of the mort- 
gagor to redeem from a mnii gageo. A plaintiff ought 
not to he allowed to alter his case so as to convert 
a suit of one character into a suit of another and in- 
consistent character. Lakshman EniSA.TBB -o. 
liAiii Dibkab Desai . I. Ii. E,, 4 Bom., 584 

25. — ^ — - Alterc. t 'on of ed^e 

from that made in Upon a mortgage of land 

made little less than sixty yciars before the present 
suit, a decree followed iu 1825 to tlie effect that an 


VARIANCE BETWEEN PLEABING 

AlfD ‘SB.OOE-^contimtedi, 

2. SPECIAL CMiE^contimied, 

Mortgage-— oojfflaiieA 

account having been taken of ivliafc was due on the 
mortgage, tho mortgagor might at any time make a 
tender of such moitgagc-money with interest up to 
date, and require that the land should be restored. 
The plaintiff, representing the interest of the original 
mortgagor, sued for redemption of the mortgage, 
treating the above decree as ri^guiating 11a; rigliU of 
tho parties from the time when it was made, llchl 
that the plaintiff' not having sought by his plaint to 
redeem the mortgage, or alleged that there had been 
acknowledgment, could not iu the pre.sent appeal fall 
back on a right to redeem svtch mortgage, although 
the latter might be within limitation, as that wTJiiitl 
be to make a case different from the one tried and 
decided in the Courts below% Accordingly, the suit 
had been properly dismissed. Habi Ravji Geip- 
BEITKAE V. SHAI'OEJI HoEMASJI SeeT 

[I. L. E., 10 Bom., 461 

26. — ^ Suit for redemp- 

tion of immoveable property brought as donee. — Title 
of plaintiff as reversioner. — In a suit for the re- 
demption of immoveable property brought by the 
plaintiff as donee from a Hindu widow' of the equity 
of redemption, the plaintiff’s right to the property 
as reversioner cannot be inquired into, notwithstand- 
ing an allegation iu the jilaint that he was a near* 
relative of the husband of the donor. Jaoanitath 
ViTHAE V. Apaji VisHNE . 5 Bom., A. O., 217 

27. JProcedure , — 

Where a mortgagor sues to recover possession of the 
mortgaged property on the ground that the loan has 
been paid off from the assets of the estate, aud that he 
is entitled to recover surplus collections, and the Court 
finds that a lai'ge balance in favour of the mortgagee 
still exists, the plaintiff is not entitled to a conditional 
.decree, hut the suit should he dismissed. KTHtDri, 
’Lai V. Sasta Kooee. Sasta Kooee V. Kuijntrjs- 

Lal. . . . . . SW.R., 869 

But see Boisteb Doss Koondoo «. Hero JTa- 
eaia' Habdae . . . ITW. E.5 408 

28. Usufructuary 

mortgage, — Failure of claim to enforce lien. — Com- 
pensation for breach of contract to give mortgagee 
fossession. — A usufructuary mortgagee, the mort- 
gagor having broken his agreement to give him 
possession of the mortgaged property, sued the mort- 
gagor to recover the principal mortgage-inonuy aud 
interest by enforcement of lien. The property 
was not hypothecated as security for the mortgage- 
money. Held that it was inequitable to di.smiss the 
suit for that I’eason, the defendant having been guilty 
of a breach of the contract of mortgage, for which 
the jdaintiff was entitled to compensation,- that al- 
though the plaintiff’ did not e.xprcssly claim such re- 
lief, yet, regard being had to the pleadings and evi- 
dence in the case, the suit might be treated as one for 
such relief ; and that on estimating the compensation 
w'hich should be awarded, the principal mortgage- 
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VARIANCE BETWEEN PLEADING 

AND PEOOE — eontimied. 

2. SPECIAL CASES— 

Mortgage — eontimied. 

moiiev with interest at the rate specified in the con- 
tract of mortgage might fairly he taken as a reason- 
able si-uide, ilAHBSH Singh v. Chahhabia, Singh 
[I.L.B.,4A11., 245 

29. TTsiifructuary 

wortgaf/e. — Suit to enforce Tiypotliecation. — •Cowpen. 
safion ’for Ireach of contract. — Money lent.—Money 
had aiiil received for 'plaintiff’s Mse.-— An instrument 
of mortgage provided that the mortgagors should 
deliver possession of the mortgaged property to the 
mortgagee, and the latter should retain possession, 
setting off profits against interest, until the former 
should redeem, by payment of the principal sum, 
which they were at liberty to do in the month of Jaith 
in any year they pleased. The mortgagors having 
failed to deliver possession of the mortgaged proper- 
ty, the mortgagee sued them for the principal sum 
and interest, asking for enforcement of lien. Tlie 
instrument of mortgage did not contain any hypothe- 
cation of the property. Held that, although the suit, 
so far as it sought enforeemeut of lien, wholly failed, 
there being no hypothecation of the property, yet it 
was not equitable or proper that, as regards the 
money-claim, the mortgagee should be relegated to a 
f’resli suit, inasmuch as a cause of action was dis- 
closed, whether the suit was regarded as one for com- 
pensation in damages for breach of contract, or for 
money had and received for the plaintiff’s use, or for 
money lent, and the suit should he determined on its 
merits. Sheo Nakain v. Jai Gobind 

[I. L. R.,4 AIL, 281 

30. — Partition .— of 

RiffJit to declaration of share. — Where the main 
object of a suit framed and valued as a suit for par- 
tition of a portion of the estate fails, the plaintiff is 
not entitled to tmm round and ask for a declarati(m 
as to the extent of his share. Euttun Monee Putt 
V. Bkojo Mohitn Dtttt . . 22 W. E., 333 

Affirming S. C. . . ,22 W. R„ 11 

31. Possession. — Movealle pro- 

perty. — Making different case on appeal. — In a suit 
for delivery over to plaintiff of papers said to be in 
the possession of defendant, the answer of the latter 
was that he had made over the papei’S to the plain - 
tift'’sJson. This plea was put in issue in the first Court, 
\yhich found that some papers had been delivered as 
alleged, and made a decree ordering the delivery of 
certain other of the papers. On appeal, the attention 
of the Judge was principally directed to the point 
whether the receipt of the papers by the plaintiff’s 
son was a receipt by him as plaintiff’s agent. Meld 
that this point was a departure wholly from the case 
made belorv, and ought not to have been entertained 
on appeal. PHNonANHir Eox v. Tbo-vlitckhomo- 
HINUE Dosseb . . . .14 W. E., 466 

32. Immovealle pro- 

perty. — Separate acquisition. — Seld that the ques- 
tion of possession was not a proper one for decision 


VAEIANOB BETWEEN PLEADING 

AND PEOOE — continued. 

2. SPECIAL CASEB—eoH^/:n2«e(f, 

Possession — continued. 

when a plea of limitation, was overruled, and the claim 
was found to bo based, not on the fact of posscs.sion, 
hut of the claimant being a member of the joint 
family and the property acquired by joint funds. 
Nunh Ram v. Chootoo . ,, 1 Agra, 255 

33 . Possession, Suit fov.— -Ac- 

crual of cause of action.— Limitation. — In a suit by 
an execution-purchaser to recover possession of land- 
ed property, where defendant pleads .limitation and 
plaintiff proves facts from which the Court is unahlo 
to draw conclusions of law for itself, plaintiff ought 
not to he strictly bound to the accrual of the cause 
of action alleged iu his plaint, so long as that arose 
within twelve years before commencement of the 
suit. Makiam Begum c. Rye Chuen Dutt 

[13 W. B., 269 

34. — Misdescription as 

to situation of lands. — Identif cation. — Where lands 
claimed under a certificate of sale as being in one vil- 
lage are found to bo in another, it is open to the 
plaintiff to show that there has been a misdescrip- 
tion, and that, although. the name of the former was 
used, the intention was to convey the lands he claim- 
ed situate iu the latter. EaMGCbab Baeick v. 
Shib Peeshau Siecae . . 12 W. E., 483 

35. Failure to prove 

pottah. — In a suit for possession by two ryots claim- 
ing umler different pottahs from the same zemindar, 
when the defendant’s pottah fails, he still has a right 
to have a judicial determination of his claim to occu- 
pancy. Bydnath Shaha V. Jabub Chunbee 
Shaha . . . . . 3 W. E., 208 

36 . g-iiii fQy. posses- 

sion on specific title. — Fight of occupancy. — A plain- 
tiff who succeeds in proving the facts stated in his 
plaint as necessarily implying a right of occupancy, 
may succeed in a suit for possession even though he 
does not prove the title on which he specifically relied. 
SuBJOO Pekshab V . Kashee Rawut 

[21 W. E., 121 

37. Decree on ground 

not alleged in plaint. — ^Tlie plaintiff sued for a de- 
claration of mirasi mokurrari rights to certain lands 
and for mesne profits, alleging that he had been 
wrongfully ejected by the predecessors in title of the 
defendants. Seld that the lower Courts were wrong 
in giving the plaintiff a decree for possession on the 
ground of occupancy right, he not having claimed 
such relief in his plaint. Bijoya 'Delia v. Bydo- 
nath Del, 2d W. .22., 4M, followed. HRiNBABUlir 
CnUNBEE SlEKAE V, DhUNUNJOY NUSHEUE 

[I. L. E., 5 Calo., 246 : 4 C. L. E., 443 

• 38 . — Defendant sued as 

a trespasser. — Bight to decree again, st him as a ten- 
a»2.— Where a plauitiff brings a suit for possession, 
alleging that the defendant is a trespasser, the 
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snonu'-nt it is shown that tiie clefondaBt is not in 
possession as i\ trespasser, hut holds as a tenant under 
the plaintitV, the suit must he uisuiissed, no matter 
what the. charaetev or that teinincy may he. Kail 
CJoLAii Heet Inahaiji .Saij()(; 

[2 G. L. E., 202 

80, Fiiilure to ^rove 

aUer/ation of dqfoiuhrafs tenctnei;. — Rigid iodreat 
Mm tM a trespasser. — Whore a ])ljuntift* sued for 
khas iiossession on the !,n'ound tiiat the defendant 
was his tenant and had forfeited liis tenure by 
denying lii.s landlord's title, and it was found there 
was nop'elation of landlord and tenant hotween the 
parties, the plamtift* was* held not entitled to succeed 
on the contention that the defendant was a tres- 
passer, Laijee Sings «. Bgnwaet Lale Roy 
[25 W. R., MS 

40 , Faibo'e to prove 

permanent eliaraoier of tenancy. — Might to decree 
as tenants. — In a suit for possession of land on 
the strength of an alleged mirasi moknrrari, one of 
the main issues was whether the plaintiffs wore 
or vrere not tenants of the land in dispute, and upon 
this issue it was found that the plaintiffs had 
acquired a title as tenants from long possession, 
although they failed to establish the mirasi mokur- 
rari character of their teutu’e. Meld that the plain- 
tiffs were entitled, to a decree for possession. Xalee 
Coomar Fatiur v, Khettm Hath Bang, 17 W. M. 
47 ; and Surjoo JPershad v. Kashee Mawut, 21 
IF. It, 121, followed. Mijoya Mehia v. Bydonath 
Mel, 24 W. M,, 444; and Brindabun Chunder Sircar 
V. Dlmnanjoy Ltislcur, I. L. B., B Calc., 246 : 4 O. 
L. It, 443, distinguished. Shib CnnifD Lahiei v. 
JOYMALA DASI . . . 7 C. Ii, R,, 103 

41, — Suit on ground, 

of forcible dispossession where def endanf s possession 
is found to be permissive. — A suit to recover posses- 
sion of land on the ground of forcible dispossession, 
in which it was pleaded hy defendant and found as a 
fact that the defendiint’s holding was of a permis- 
sive character, should be dismissed at once, the 
defendant’s possession not being a wrongful one of 
the kind alleged by plaintiff. The right mode of 
action in such a case w'ould have been for jdaintiff to 
serve the defendant with notice to quit the laud, and 
thereby put an end to the permission relied upon by 
him. Feillibs u. Nundcoohae Eanerjee 

[8 W. R., SS 5 

42, A plaintiff’s 

failure to prove dispossession on the particular date 
mentioned in the plaint is not a snfncient ground for 
the dismissiil of the suit. Huuo Chundeb Chow- 
BHEY V . Gobini) Chpjtbek Moiteo 

[15 W . E., 178 

lloGA Koltta V . TnooiEsauii Kayasta 

[24 W. R„ 357 

TohAB .lli) V . MAItOilEI) Ajieee Hossein 

[3 C.Ii.E., 105 
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43. Suit for conjirtn- 

ation of possession. — Broof that plaintiff ^vas out 
of possession, — Change in form of suif.-'-The plain- 
tiff sued for an adjudication of Isis right to, a!ul c-m- 
lirmatiou of posse.ssion of, certain iund-;, on the 
allogiitiou that they had hecn conveyed to him by 
one of the defendants and that he was in actual 
possession thercaif, and that his title thereto had 
been impeacSied by the snljsf.'quent suit; of the same 
lands hy his vendor to the other defendant. The 
Court of first instance found tliat the plaintiff’s alle- 
gation of piassessiou was false, and dismissed the suit. 
Meld, on apipeal, that the suit was rightly dismissed, 
for though a plaintiff who brings forward a bond 
fide case, which he proves in substance, though not 
in form, would be assisted hy the Court, in the 
absence of such special circumstances no such assist- 
ance would he afforded. Tebietbet Singh v. Oos- 
SAis Sooeesan Das . I. L. R., 4 Gale., 46 

44. Failure to prove 

case in plaint. — Might to decree on other grounds . — 
At a sale held under Benpl Act VIII of 1865, the 
defendant purchased a shiknii tenure, and obtained 
possession thereof. Subsequently he ousted the 
plaintiff from certain lands, and hence the suit by 
the plaintiff for recovery of possession thereof, on 
the ground that the property in dispute was a lakhi- 
raj tenure created hy the Raja of Tippera, and that 
the plaintiff was owner thereof, partly by purchase 
and partly by inberitance. The lower Appellate 
Court found as a fact that the late shikinidar, and 
not the Raja, had granted the lands in dispute as 
bramatai’, but not in favour of the person through 
whom the plaintiff claimed. The Court, however, 
passed a decree in favour of the plaintiff, as he had 
been unlawfully dispossessed. Meld that the plain- 
tiff having failed to prove the case as set up by him, 
and upon which he claimed, could not ho entitled to a 
decree upon grounds other than those stated in the 
plaint. Isw''AE Chanpea Chbokeebeity v. Bistu 
ChANDEA CHXTCEEEBtrXTY 

[3 B. L. B., Ap., 97 ; 12 W. B., 32 

45 . Failure to prone 

case. — Changing case on appeal. — Each of two pvo- 
lu’ietors, A. and B., separately mortgaged the whole 
of the joint property to different persons. B.'s 
mortgagee, who was prior in time, obtained a decree 
on his bond, sold and purchased the house. In a 
subsequent suit for confirmation of right and posses- 
sion by A.’s mortgagee, he charged that the other 
bond and decr-ee were fraudulent and collusive, and 
that B. had no interest in the property. All these 
allegations were found to be false by the lower 
Appellate Court. Held, on special appeal, that the 
plaintiff could not recede from the case he had made 
in the lower Courts, ami claim to be eutitled to a decree 
for A.’s interest in the house, Dubsun Saitoo v. 
Peyag liAM . . . 2C. li. B., 538 

46. ■ — — — Failure to shoio 

! alternative case, — Might to change case in special 
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appeal. — Saifc foi* possession of certain property as 
part of tb joint-family pi'operty sold by. a %vidow 
^vii;hi>nt autbority. Plaintift' applied to appeal speci- 
ally 0 !i the j^roiuicl, but coitld cite no authoxity in 
support of it, tluit when the eldest member and 
imiuas'cr of the family purchases out of Ms own 
separate funds,, because the family is joint, the pro- 
perty biinst 1)0 considered as joint property. Having 
failed in this character, the Court declined to allow 
him in special appeal to come in as a reversioner, and 
ask for a decree declaring the widow’s act void as 
against reversioner. JIadho Peeshad v. Lama 
Jeexps- Laxl . . , . 17 W. H., 98 

47, ^ — Joint claim . — 

iRiglii to succeed on proof of separate title , — Where 
the plaintiffs in a suit put forward 'a joint claim, it 
is not enough that one of them makes out his title ; 
the suit should he dismissed unless the joint claim 
is established. Kam Coarpii CntrcKERBTTTx'r n. 
NtTND IlAlI COOLAi . . . 10 W. B., 202 

Sheo Hpnbto Pbsshad v. Mpkdoom Bfksh 
[20 W. B., 364 

48. — Joint claim . — 

Might to succeed on proof of title to less share 
separaieh /. — A plaintiff suing on the ground that she 
was jointly entitled, was not allowed to succeed in the 
suit where it was shown she was only entitled to a less 
share in her own separate right. Hubeo Monde 
DoSSBA V, OnOOKOOIi CHENBEli MOOKBRJEE 

[8 W. B., 461 

_ 49. — — Olaim to excln- 

sine possession, — Proof of right to joint possession . — 
When a plaintiff in a suit asks for one thing {e.g., ex- 
clusive possession), a Court ought not to give him a 
decree because he proves that he is entitled to another 
thing (e.y., joint possession). BEEJOyNATH CSAT- 
a’EKJEE V. LuCEnBE Monee Dabbb 

[12 w. B„ 248 

SreENAEAIN CHtrCEEEBPTXY fl. MiLIiEE 

[15 W. B., O. C., 7 

50. — — Claim to sepa- 

rate posses,sio7i. — Proof of joint possession. — Altera- 
tion of claim . — When a plaintiff who claims pro- 
perty on the allegation that he purchased it from a 
person to whom it exclusively belonged, fails to prove 
that the property was the separate properly of his 
vendor, he cannot have a decree for the share of the 
property to which his vendor was entitled as a mem- 
ber of a joint family, Goub Behaeeb Ram Bhttgi- 
GET ». SUEOSETTEN KoONWAB . lO W. E., 243 

51 ^ Pailwe of proof 

of right to sole possession:-— Decree on admission of 
defendant of joint possession . — Where a plaintiff 
sued for sole possession and a declaration of sole title, 
and the defendant admitted that he was in joint pos- 
session, but the plaintiff went on with his suit in order 
to get a decree that he was solely entitled and in sole 
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Possession, Suit fov— continued. 
possession, and failed to prove his case, he. was hold 
not entitled to a decree founded on joint possession, 
Leehen Sinq-h V. Nefeub Sing- . 6 W. R., 311 

52 . — — — — Stdt for posses- 

sionof share.— -Decree for joint possession . — .In a suit 
to recover posse.ssioii of a third part of a klianahari, 
where the lirst Court, considering that there never hiid 
been a partition in definite shares, ordered restoration 
to the sort of possession plaintiff had enjoyed pre- 
vious to being dispossessed, — Held that there was no 
objection to the decree being in that form; and 
although a plaintiff does not prove the precise claim 
which he inakes, if he is substantially right he ought 
to have a decree, and not be left to bring another 
suit. Rajeishoeb Bhuddee V. Heebb Mohtjn 
Bhecdub . . . .19 W. B„ 196 

Dissenting from Beejotnath Chattebjee ». 

Leckhbb Monee Dabeb . 12 W. B., 248 

53. Claim to share of 

property as being partitio7ied. — Belief inconsistent 
with allegations on plaint, — In a suit to recover a 
quantity of land alleged to have formed part of a joint 
estate which had descended to plaintiff and his 
brothers, but which was subsequently divided into 
separate shares, — Held that, upon failure of proof of 
the aUegation of partition, plaintiff might Obtain 
relief upon the ftrst allegation ; and the Coxirt below 
was' not debarred by law from framing an issue as to 
whether plaintiff was entitled to recover to the extent 
of the interest which he had in the land, if found to 
be joint propei-ty. Pekeee Dass Pooeohekt ». 
Goeae Mookersee . . 12 W. E,, 107 

54. — Claim to pro- 

perty on separate title. — Bight to decree on joint 
title . — The plaintiff alleged in his plaint that the 
defendant had ei'ected a hut, or challa, upon ground 
to which he, the plaintiff, wsis separately entitled. 
The lower Appellate Court found that the laud in 
dispute was the joint property of both parties, and 
that the defendant was not at liberty to erect the hut 
without the express permission of the plaintiff, and 
ordered the demolition of the challa. Held that the 
plaintiff was not entitled to a judgment upon a 
ground which was inconsistent with the case set out 
in his plaint. Nabin Ghandea Miixeb n. Maue3 
Chanbba Mittbb 

[3 B. L. B., Ap., Ill : 12 W. E., 09 

55 . Pre-emption, Suit for. — 

Claim to right in dijferent 'ways. — In a suit to 
establish a right of pre-emption, where the plaint is 
framed on right of Shufuli Khiileet, the plaintiff 
ought not to be allowed to shift his ground and make 
out a new case as Shufeh Jah. Gobind Row o. 
Gie.i>haeee Saiioo . . 24 W, B., 356 

66. Principal and agent . — Suit 

by principal against agent.—P'ailure of suit on 
grounds pleaded. — A bank sued H., its agent, who 


( G107 ) 


DIGEST OF CASES. 


{ CIOS ) 


YABIAHCE EBTWSEJir PLEADING 

AISTD PEOOE — couUmted, 

2. SPECIAL GASES — continued. 

PrlBC-ipal and a^ent— continued. 
liad uppoiiitcd W. to aofc in the iimttcr of the a^eucy, 
Toi’ money belonging to it which II. liiul pokl It. for 
the purposes of the agency, anti which wtis not ac- 
('oiiutwl for by N., elithning the stunt! on the ground 
that Is. had been appointed to act as a aub-agout 
without authority. The lo%vcr Appellate Court found 
thfit N. hiid been appointed by U. to act in llio 
matter of the agency with tiutliority, but, instead of 
dismissing tlie suit with reference to this iinding, gave 
the ]>laiiititt‘ bank a decree against ,7Z. on the ground 
that he Jiad not e.vercised (jrdiiuiry prudence in select- 
ing jS. as an agent for his principal. Meld that, in- 
asmuch as the plaintifl; bank had not claimed relief 
on the ground that H. had failed in his duty in nam- 
ing N. as an agent for his principal, hut on the ground 
that It. had been appointed without authority, and 
had failed to prove its case, the suit should have been 
dismissed. HAmL'EQN -u. Lakd Mortgage Bank. 
OE India . . . 1. Xi. E., 5 AIL, 456 

57 , Eertt. — Suit for arrears of rent. 

— Failure to frove contract. — Claim for use and oc- 
cupation . — Where a plaintiff sued for rent and failed 
to prove any contract, express or implied, to pay it, he 
was held not entitled to eliange his case and ask for 
compensation for use and occupation. LTroHaiEEPUT 
Doss V. Enaet Am . . 22 W. E., 346 

68. — Suit for rent on 

unstamped lease. — Failure to prone lease. — Eight . to 
recover damages for use and oempaiion . — The 
plaintiff alleged that he had given possession to the 
defendant of a certain estate, in consideration of the 
payment by the defendajit of annual rent for a term 
of live years ; that the defendant had paid the rent 
for the first three years of the term, but had neglect- 
ed to pay any for the. last tw'o years, and that since 
the expiry of the term the defendant had remained in 
possession; and he claimed to recover possession of 
the property and a certain sum for its use and occu- 
pation by the defendant. He also claimed to recover 
the same sum as damages for the retention of the 
estate by the defendant, from the date np to which 
the defendant had last paid rent. The agreement be- 
tween the parties w’as contained in certain letters 
which were unstamped. Mold that although the claim 
to relief made by the plaintiff on the basis of the 
contract must fail, because there was no evidence of 
the contract on which the Court could act, yet ho 
could tall hack on his claim to reco\'er damages for 
the use and occupation of the laud, as the defendant 
could not defend his possession, being equally incoin- 
petout with the plaintiff to rely on the terms of 
a contract of w'hich he could not give proof, and as 
he did not deny the use and occupation alleged, he 
had no answer to the claim for damages. Macgi- 
VEKON a. Wamace . . . 5 IT. W., 65 

69. — Suit for rent in 

Find. — Evidence of ntigdi rent . — In a suit for a 
balance of rent on the allegation that defendants cul- 
fivalcd a portani of plaintiffs’ jagliir as bhowli 
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tenants, where defendants denied that they were such 
tenants and ifieaded a mokurrari pottah, — Reid 
that 0 %-en on the defendants failing to estahiish their 
plea, the suit could not succeed, as the piaintitFs 
failed to make out their ease, and it appeared that 
the defendaids tvere holding the wh;.)!*.' jaghir 
at a nukdi rent. LnOHiifiEDUru P.virtrcK o. 
EuGiroonxrit Singh . . .24 W. E., 284 

80. • ' — - — Suit for iholara- 

torg decree, — Suit under Eaig. Rent Act, 1509.-- 
Where the plaintiff sued under Bengal Act VIII of 
1869 for a dcchmation that certain land was inAl, as well 
as for assessment of rent thereon and for arrears of 
rent at the rate assessed, and the snit was dismissed, 
and on appeal the plaintiff abandoned the two last 
points in his claim and asked merely for a declaratory 
decree, — Reid that the lower Appellate Court ought, 
notwithstanding the plaintiff had elected to sue under 
the Bent Act, to have proceeded with that part of the 
’case, and disposed of the appeal as to that only, 
Andnd Moxee Dossbe V. Eake Moneh Dossee 

[20 W. B., 14 

61. — Sv.it for Icahuliat 

on allegation of holding specific quantity of land. 
— Failure to prove allegation. — In a suit for a kahn- 
liat, on the allegation that the defendant is holding 
a specifte quantity of laud under him,, if the plaintilf s 
allegations are disproved, and the relation of landlord 
and tenant is not estabUslied, the plaintiff’s snit 
must altogether fail. Yakoob Am v. Kaernooddab: 

[8W. R„ 829 

62. Suit for rent . — ■ 

Failure to prove ]cabidiat.~~T}xQ plaintiff having 
sued for rent npon a kabuliat, and failed to prove it, 
is not entitled to a deci'ee if he shows that the de- 
fendants had paid him rent for a number of years, the 
Court observing that it w'ould not he the exercise of 
a sound discretion to allow a party who relies upon 
a document to set np a fresh case wdieu an issue as to 
the e.xecution of such document is found against him, 
and there are good reasons for believing that the 
document is not genuine. NGliBOHDltltY MOEONTO 
V. Naeainee Dossee 

£W. B., P. B., 23 : 1 Ind. Jur., O. S., 8 : 

1 Hay, 234 

S. C. Baieainee Dossee u. NnEEOHUEBK Mo- 
HOHTO ..... Marsh.., 70 

WOODOK Nabain V. Ddbeiaho Eox 

[W. E., 1864, 187 

Bam Naeeee Khaea v. Degumbes Chatteejee 

. [W. E., 1864, 259 

Kdkeemooddeen Biswas u. Hueochundeb Go oho 

[IW. E., 805 

Govind Ramchandea Gokhee ®. Ahmed 

[5 Bom., A. C., 133 
t Bhokehb Chhndeb Chowdhey V. Haeadhun 
I Ghosb . Marsh., 561 : 2 Hay, 666 
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SiliEOO Kaekeghb v. A-nttxd Chtindeb Koy 

[Marsh., 57: 1 Hay, 130 

See also .Teetoo ?j. Bkuten- 

rMar.sh., 47 : 1 Ind. Jur., O. S., 85 : 

lHay,112 

FAH-MA Bbbeb V. Arit? Sookanee 

[Marsh., 263: 2 Hay, 106 

So also ill tho case of a tlefeiiclaut. GoOEOo 
DoiiS GttosE w. SitiSTEE Dkub Dev 

[W. E., 1864, Act X, 39 

@ 3 , Suit for pottah 

at fixed rate of rent.— -Failure in proof— lu a suit 
broug'lit by a ryot to obtain a pottah at a fixed rent, 
under section 3 of Act X of 1859, on the ground 
that the lands have been held at a fixed rent which 
has not been ohauged from the time of the perma- 
nent settlement, if the plaiutilf fail in proving such a 
holding, he is not entitled in that suit to have a decree 
under section 5 for a pottah at a fair and equitable 
rate. Dookga Maetook v. Kanhve Lall Ajha 
[Marsh., 371 ; 2 Hay, 422 

_ — : Suit Oil liah itUat 

which fiaintiff fails to prove . — Plaiiitiif sued upon 
a kahuliat, and filed a pottah in support of it. The 
pottah having been rejected, and the kahuliat not 
proved, he was held not entitled to f;dl back on a 
general statement that be' has a jote pottah - that 
the lands in disiiute are part of the same ,• and that 
he can oust tlic defendant, who was duly in posses- 
sion. GOBIKD CHUNEEa LAHORV I). jAJilllNE, 

Seinkee, & Co 7 W. E., 163 

65. Failure to prove 

right to pottah , — Right to have fair and equitable rate 
of rent fixed as occiipancp ryots . — The plaintiffs sued 
as ryots to ohtaiu a pottah corresponding ivith a 
kabuliat which they said had been taken from them 
by the defendants, who were 12-aniia shareholders in 
the land, and, according to aii alleged promise, to 
give them a pottah. Tlie plaintiffs failed to make 
out the ground on wliicli they relied, but the lower 
Appellate Court, being of opinion that the plaintiffs 
hail made out a right of ocenpauey under the rent 
law and were entitled to obtain a iJottab from the 
zemindar at a fair and equitable rate of rent, and 
finding no evidence as to what such a rate would he, 
gave them a deci-ee at the old rate. Meld that the 
decision was erroneous, as there was no evidenee ou 
which the question of a fair and equitable rate could 
he determined, and as it re.sted on a ground not 
taken by the plaintiffs, wlio came into Court ou a 
special contract. If the plaintiffs’ right to a pottah 
had rested on the ground of their being occupancy 
ryots, they might claim a i)ottah from all the 16- 
anna shareholders, who ought to have heeu made 
parties and the ease remautled for trial by the first 
Court. CSHUE HoSSEm liAMPHAl KoV 

[20W.R.,75 
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66. Suit for rent . — 

Failure to prove IcabuUat . — Where a hiudlonl sued a 
ryot for arrears of rout alleged to be due under 
a kabuliat, aud the Court foujicl that such kabulial 
had not heeu executed by the ryot, altlioiigh ho had 
occupied the laud, the landlord was held not eatitlcil 
to have a further trial of the question whether any 
aud what amoniit of rent was duo on account of tlie 
ryot’s oecupatiun of the laud. Lukheb Kaetq Dass 
CEOWUIIEV V. SujIEEIilTDUI LUSKEB 

[13 B, D. E., E. B., 243 : 21, W. E., 20S 

67. Suit for enhance- 

ment of rent. — Suit on kabuliat. — Amendnient of 
plaint. — Decree for rent on failure to prove 
kabuliat . — In a suit ou a kiihuliat, where no alter- 
native claim for rent at an old rate is in words ex- 
pressly asked for in the plaint (although it is dis- 
closed by the plaint that the defendant had previous- 
ly occupied the laud in suit at a rate which the evi- 
dence proved to be lower than the rent mentioiiedl in 
the kabuliat), and w’liere the kabuliat is not proved, 
it is in the discretion of the Court to amend the 
plaint or the issues, and to allow’ an alteimative claim 
to be tried; and when the omission to make the 
claim in tim plaint appears to have .been an inad- 
vertence, it is right that the Court should do so. 
LiiJchee Kanto Dass Chowdhry v. Sunieeruddi Lus- 
her , 13 B. L. E., M3, commented upon. Eo'USEah 
Bibee v. Hukeay Jxeisto Nath 

[I. L. E., S Oale., 926 

68. — — Sv.it for enhance- 

ment of rent. — Statements in plaint. — Although 
in a suit for cnhauceinent the plaintiff should not be 
tied down too strictly to his statements, yet he 
must to some extent be limited to the case made in 
the plaint. Bomomalee Chuen Mxtee v. Shoeoop 
Hootait 14 W. E., 60 

69. Suit for enhance- 

ment of rent. — Failure to prove rent as claimed . — 
If the plaintiff is unable to 'show that he is entitled 
to the rent exactly as he claims it, the Court is not 
debari'cd from giving him a decree for such eu- 
iiauced rent as it thinks ought to be paid, — e.y., to 
divide the land into different classes and assign a 
separate rental to each description. Buugwaw 
Chunbek, Bov Cho'Wbuey v. Jeu-ue, Khan 

[22 W, E., 456 

70. Sniff or enhance- 

ment of rent. — Failure to prove notice. — In a suit 
originally treated by the plaintiff! as a suit for eu- 
luiucement of rent, he caimoc, after failing to prove 
notice, treat the suit .as one for enhancement, aud 
say no notice was necessary. Bash Beuaky Moo- 
KEEJEB V. Khetteo Nath Boy . 1 C, L. E., 418 

71. j- Suit for enhance 

ment of rent. — Suppression of material fact . — A 
plaiutilf must state clearly iu his plaint the substance 
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of Ills cliihHj — i.e., fclio particular mode in 'tvhieh his 
claim arose, as well as the amount of tliat claim. 
Thus, where a plaintiff allowed the Court below to 
decide the ease as if his contention was an ordina,ry 
case between a landlord suing to enhance and a 
tiiuaut resisting his claim, and the statemout of the 
defendant divulged the material circumstaucc of the 
casi- that the plaintiff's estate was let in farm, the 
High Court refused to allow the plaintiff on apj)Oal to 
rest upon an alleged stipulation in a farming lease, 
the e.vistcnce of which ho akog’ether Kupj>res3ed in 
the Court below, reserving to him the right of col- 
lecting from the tenantry an enhanced rent during 
the currency of the fanning lease. HUEEO SOON- 
DBRY V. MuDDUK MOHUN DuTT 

[W. E,., 1864, Act X, 34 

72. Right of suit— 

not sJmon in plaint but proved in couree of case . — 
Where a plaintiff brought a suit for contiruiatiou of 
his title to an estate, in consecpience of the opposition 
offered by defendant to an application for partition 
by a vendee who had purchased a portion of plaintiff’s 
share, and the Court of first instance tried the case 
on its merits and gave the plaintiff a decree, — Held 
that the lower Appellate Court was not justified in 
reversing the decision of the first Court on the 
ground that no cause of action had been disclosed, 
because, although the plaint itself disclosed no cause 
of action, yet, on the trial of the suit on its merits, a 
caus(3 of action had been disclosed in the opposition 
which defendant had offered to the partition pro- 
ceedings, and tvhieh had interfered tvith the enjoy- 
ment of his rights by the plaintiff. LALiiAH Mahtab 
Eoy ®. Dj3Bee Dui't Sing-h . . 25 W. E., 204 

73, Specific performauee.— 

Suit to enforce contract of betrothal. — Failure to 
prove complete beiroflial.—Tlie plaintiff, on behalf 
of her infant son, sued the father and guardian of M. 
H, to recover possession of Jf. jS., alleging that M. J3. 
had been betrothed to her son, and that under the 
Hindu law a betrothal was the same as marriage and 
could not be repudiated, and that the defendant had 
on demand refused to give up M. F. Held that 
the suit having been brought on the allegation of a 
perfect betrothal equivalent to marriage, it could not 
he tried and decided by the Court as if it were a 
suit for damages on account of breach of contract. 
JSowBCT Singh v. Lad Kooee , 5 N. W., 102 

74^ Title . — Setting up dijferent title 

from that alleged . — The plaintiff cannot be allowed 
to set up a different title from that on which he sues 
and fails to prove. ISHAN Chdsdee Chowdiiky 
V. Shaeoda Goopteah . , 12 W. E., 487 

75. — Suit for recogni- 

tion of adoption. — Right to shorn title bg inheritance. 
— A distinct suit for the recognition of an adoption 
having totally failed, the plaintiff is not entitled to 
fall|hact on his right by descent. Seeegobind SiNQll 
t'. Odit JS'AUAiii Singh . . W. R., F, B,, 4 
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76. Title of separate 

acquisition bg purchase. — Selling up inconsistent 
title hg joint purchase . — The plaintiff having sc't up 
a title by sole purchase, was held not at liberty to 
ebaiige liis case entirely, and to come in ami sec up 
another and inconsistent title, fomidedon iuhrritamfe 
or joint pnrehase. Doss ilAJi. Doss v, Mouendko 
Hoy Dec HA .... 18 W. B., 274 

77. Allegation of 

title bg purchase. — Failure to prove alleged title . — 
Fossession, Title hg . — in a suit for deelaratioa of title 
to and possession of certain property on the allega- 
tion of purchase and subsequent forcible ousttiq it was 
held that the plamtitf, having failed to prove the 
purchase or the forcible dispossession, could not 
succeed ou were proof of twenty years’ possession. A 
plaintiff who sues on one title cannot succeed on 
another entirely different, Huiio Soondueek 
Debia V. Unnopooena Debia . ii W. R., 550 

Bijoya Debia v. Bydonath Deb 

[24 W. R., 444 

78. — Failure to estab- 

lish particular title. — Title hg long possession . — 
Where a plaintiff brought a suit to establish his 
title, and the lower Court, on a trial of the issue, 
thought the title was not proved, yet gave plain- 
tiff a decree ou the groimd of his being in pos- 
session for a long time, — iZeZtf that the lower Court 
ought not to have given a decree upon a ground not 
suggested in the plaint or in the issues tried. Bh.\y- 
60 Mittty Bibee v. Mahomed Wasitj 

,[26W.R,,S15 

79 . Failure to prove 

particular title. — Title hg right of occupancy . — 
Act A' of 1S59, s. 6 . — In a suit for possession of land 
after purchase, where defendant pleaded that he had 
long held under a miras puttah which both the 
Courts below found to be false , — Held that the de- 
fendant could not be allowed in special appeal to come 
in for the first time with an allegation of a new and 
separate title, — vis., a right of occupancy under section 
6, Act X of 1859. SooiiJO Koomae v. Gukgadhub 
iiOY 12W.R.,80 

80. Faibtre to prove 

specific title.— Title hg possession. — Form of plaint. 
— Where a plaintiff who fails to prove a specific 
title which he sets up, yet causes it to appear that 
he has had a clear bona fide possession from which 
the Court can infer a good title, the Court will not 
shut him out in consequence of the mere form of 
the plaint. Kxbash Kamineb Dossia v. Jodoo 
Bashineb Dossia ... 22 W. R., 891 

81. — Allegation of 

mokurrari right and failure to prove it . — In a suit 
to recover possession of land which defendant alleged 
himself to have held for more than twelve years 
under a mokurrari lease, where the lower Appellate 
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Court, finding that defendant failed to prove liis 
inokurrari right, declared be bad no title to bold 
as a sguafcter,— ifeW that, notwithstanding the 
failure of the defendant to prove bis mokurrari 
lease, the lower Court ought to have found wbat was 
the nature of the occupancy, and how long it had 
subsisted, Joeawob SijrGJi d. Khveat Aii 

[10 W. E., 360 

Sg, Suitiii one capa- 

city, proof of right to succeed in another. — A suit 
was brought by a Hindu widow to recover her share, 
as heiress to her husband, in certain family property, 
of which she claimed a portion in her absolute right, 
and a portion as one of the joint shehaits of certain 
idols. Among other properties plaintill; claimed oue 
fifth share iu a talook, not as a debutter property, 
hut, ill right of her husbiind, as her absolute pro- 
perty. The first Court found that this share was 
the property of a certain idol, and held that she had 
not maintained the allegation in her plaint, and 
even if entitled to it in her right of joint shebait, 
she could not recover in that capacity, as she had 
not framed her plaint in that way and had not sued 
as shebait. The Pi-ivy Council held the High Coiu't 
to he right in treating this objection as one rather 
of form than of substance, and iu giving the relief 
prayed for. Radh4 Mohun Mundtii v. Jadoo- 
MONBE Losses . . 23 W. R., P. C., 369 

83. — — Amendment of 

plaint. — Alternative relief. — Ejectment suit. — Fail- 
ure to prove lease.— -General title . — Where, iu an 
action of ejectment against a tenant holding over, 
the lease sued on was inadmissible in evidence for 
want of registration, and the plaint was not amend- 
ed to one containing an alternative claim for parti- 
tion, — Said that the plaintiff could not he allowed 
to fall hack upon his general title, and obtain a 
decree for partition. Eamchandea Bapcji Gokuie 
V . Vastoet Moebhat Kaeb 

[I. L. R., 10 Bom., 451 

84. Fight to ease- 

ment in suit for right of oivnership. — Decision on 
case not made in pleadings. — In a suit brought to 
establish a right of ownership over certain laud, — 
Seld, it was not competent to the Court to outer 
into and decide upon the plaintiff’s right to an ease- 
ment over the same. A question not raised by the 
plaint ought not to be decided by the Court, Lawi , 
BAX'AJJji'r. Gabgaeam Tuejaeam 

[2 Bom., 184 : 2nd Ed., 176 

85. — - Title hy pre- 

scription. — Making case different from that in 
plaint.-^ln a suit for the removal of a pucca build- 
ing recently erected hy defendant upon land lying 
between the premises of the two parties to the dis- 
pute, where plaintiff’s claim to use the land had 
been put upon his title as owner, — Eeld that, having 
failed to make out the case originally set forth in 
the plaint, plaintiff had no right to fall hack upon 
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a title hy prescription. BnoOBUlf Mohux Munofe 
V . Rash Behaeee Paul , . 16 W. S., 84 


86. Suit foi’ vent.—Faihire to 

prove jiirnmahundi. — Form of diecree. — The plaintiff 
sued tor rent at R'.28 a year on a juinmahundi, which 
he alleged was signed by all the ryots when he came 
into possession ; the defeudant denied that he was a 
party to the jmnmabiuidi, but admitted that he held 
some portion of the laud as tenant of the plaintiff at 
a yearly rent of Bd, and that the balance due by him 
to the plaintiff was R5-15. The plaintiff failed to 
prove the jummabuudi, Eeld, the plaintiff must, if 
he accciJted the admission of the defendant at all, 
accept it as a whole, and was therefore only entitled 
to a decree for R5-15, and not to a decree for all the 
years for which he cUiimeA rent at EIi-lS per an- 
num. Bonomalee Chuen Mytee V . Haeizub- 
BEEH . .A3 B. L. E., 247, note : 12 W. R., 817 

And see Lukhee Kanto Lass Chowdhex v. 
SUHEBEUDDI LuSKEE 

[13 B. L. E„ E. B., 248 : 21 W. R„ 208 
and Roushan Bibee v. Huebay Keisto Nath 
[I. L. E., 8 Calc., 926 

87. Dismissal of 

suit on failure to prove it. — Sight to decree o?i 
defendant’s admission. — Whore the plaintiff brought 
a suit for rent for ElSo, as rent for two years, 
which ho alleged was payable in produce, and the 
defendants alleged that the rent was only R29 a year, 
and that the plaintiff hud sued them on a former 
occasion and obtained a decree at that rate, the 
Judge, finding the defendant’s case pu'cved, held that 
as the plaintiff had set up a 'false claim, he was not 
entitled to a decree, and dismissed the suit. Held, 
on special appeal, the plaintiff was entitled to a 
decree for rent at the rate admitted by the defend- 
ant. IvisHEN Mohun Mookeejee V. Rajoo Dey 

[13 E. L. R., 245, note : 19 W. R., 234 
Eooehini Kant Roy v. Shabikatunissa Bibi 
[13 B. L. R., 246, note : 20 W. R., 84 
IIaj CooaiAE Singh v. Choto Raj Goohae 
Singh . . W. E., 1864, Act X, 12 

Hulohhue Sen v. Seetul Chunjjee Bhoomicjc 

[23 W. R., 35 

88. Failure to prove 

case. — Fight to decree on admission of defendant.— 
Dismissal of suit. — In a suit for rent, based upon 
an alleged settlement, the plaintiff failed to prove 
such settlement. Held that no issue having been 
raised as to what was the fair and proper value of 
the land, the plaintiff was not entitled to have that 
question determined : his suit must either he decreed 
at the rate admitted by defendant, or dismissed. 
Lute Am Khan v. Fikiea Singh 

[6 C. L. E., 208 
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3. ADMISSION OP PART OF CLAIM— cra- 
tinued, 

39 . _ — fQj. arrears of rent.— 

TaHvi’e io prone rate. — Decree at admitted rate . — 
lu a suit for arrears of rent, where the plaintiff fails 
to prove the rate of rent claimed in the i5laint, it is the 
duty of the Court tf> hnd the proper rate of rent 
payable by the teuaiit to !iia landlord, and not to give 
a decree mei’ely for the rent admitted by the tenant. 
PiTNXoo Sisraji V. NinaniN Sth'as 

[I. L. R., 7 Gale., 293 ; 8 C, L. S., 310 

30, — - Suit on new 

agrenumt. — Failure to prove agreement. — Decree 
at admitted rate. — The defendant held lands under 
the plaintiff at a certain rate per bigha. The plain- 
tiff brought a suit for arrears of rent on a new 
agreement alleged to have been entered into by the 
plaintiff and the defendant, whereby the latter 
agreed to pay a higher rate per bigha. The lower 
Appellate Court found that the new agreement had 
never, in fact, been entered into, and gave a decree 
for the old rate of rent without going into the ques- 
tion whether it was a fair rent or not. Held that 
the decision was correct. Sui'dae Reza v . Amzad 
Ali . I. L. R., 7 Oalo., 703 : 10 C. L. R., 121 

gj. ^allure to prove 

rent in Jcind. — Failure io prove case. — Decree on 
admission of defendant for nioneg rent. — lu a suit 
for arrears of rent, as bhovvlirent, where the plaintiff 
failed to make out his title to hhowli rent or rent in 
kind, the first Court, finding that the evidence estab- 
lished a commutation of hhowli rent into rent in 
money, dismissed the suit, with a reservation of the 
plaintiff’s right to sue again for nagdi rent. The 
lower Appellate Court, agreeing in the first Court’s 
view of the facts, and finding that the defendant ad- 
mitted that he owed rent in money, decreed the 
claim to the extent of the admission.- Seld that the 
lower Appellate Court was right, and that the re- 
servation of right by the first Court was of daubtful 
operation, Bibeejan v . Bhajee Singh 

[21 W. B., 438 

92. — Omission to make alterna- 

tive claim. — Suit for rent. — Beng. Act VI of 
JS62, s. 10. — In a suit for rent, where the claim was 
at the Kite fixed by the revenue officer acting under 
Bengal Act VI of 1862, section 10, and was dismissed 
on the ground that that officer had not the power to 
assess such rent as he thought proper, — Held that 
the plaintiff, whoso claim was not in the alternative, 
■was not entitled to a decree at the i*ate previously 
paid. DwAEKANArn Bose a. Ram Lochun Bose 

[23 W. B,, 465 

93 . Suit fojr ejectment. — Fntrg 

under unregistered lease. — Holding over. — Landlord 
and tenant. — F roof of terms of lease. — Decree for 
rent upon, admission of different tenure toy defend- 
aH!?.— The plaintiff sued in 1881 to recover certain 
land and arrears of rent from the defendant, alleging 
that the defendant’s ancestor entered on the land as 
a tenant in 1865, under a lease for five years, which 

V 
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3. AD.\USSION OP PART OP CLAIM— ao«. 
tinned. 

Suit for ejectment— c£>Kfe'»Kei. 
was not registered. The. defendant denied the lease 
of 1865, admitted that she was the tenant of the 
land, but denied that she could he ejected, aiul 
claimed to deduct from the rent certain emolu- 
ments. Held (1) that the plaintiff could not pnivo 
the tenancy alleged in the plaint, inasimich as the 
lease of 1865 was nQtregistered,and,tlierofoK*, could 
not eject the defendant ; (2) that the plaintiff was 
entitled, upon the defendant’s admission, to recover 
from the defendant, in this suit, the amount of rent 
admitted to he due, and no more. Nangah v . 
Raman . . . I. L. R., 7 Mad., 226 

VATAir. 

See Cases undee .Heeemtabt Oeeices 
Act (Bombay). ' 

See Sebvice Tenttbe. 

[I. L. B., 9 Bom., 198 

VATAlsnDABS ACT (BOMBAY ACT III 
OP 1874). 

See Cases ekdee Jveisdiction oe Ciyii. 
CouET — O efices, Eight to — 

VENDOR, PBTITIOTN BY, TO HAVE 

document registered. 

See Registeation Act, 1877, s. 73 (1871, 
s. 73) , . I. L. R., 1 All., 318 
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Aee Estoppeit—Estoppei, By Conduct. 

[4 B. Jj. B., P. C., 16 
See Limitation Act, 1877, abt. 134 
(1871, AET. 134). 

[I.L.B.,lBom.,269 
See Pasties— Adding- Pasties to Suits 
■—Dependants 

[I.I,.B.,4Cale.„355 

See Sade in Execution op Decebe— 

. PeESON SEIEIKG PEOPBRTy OP WHICH 
HE Is NOT, BUT APTEBWABDS BECOMES, 

OwNEB , . I, L. E., 4 Calo., 677 


1. BILLS OP SALE. 

X. Effect of eisecijtion of bill of 

gale without delivery. — Specific performance . — 
It is very questionable in any case whether the effect 
of the execution of a bill of sale hy a Hindu vendor 
is to pass an estate,' iri'espective of the actual deli- 
very of possession. Where the vendor sells an estate 
of which he is not in possession, in consideration of 
advances to enable him to sue for its recovery, it is 
not open to the purchaser, after failing to complete 
his part of the contract, to claim specific performance 
and delivery of the recovered estate on tendering the 
balance of the purchase-money. Peahuad Sen v. 
Budhu Sing. Kalipeasad Tewaei u, Peahlad 
Sen 

[2 B. L. E., P. C., Ill 5 12 W. E., B, O., 6 

S. C. Peehiad Sein V. Budhoo Singh. Kaxi- 
TEESHAD TeWAEEE PeEHDAD SeIN. 

[12 Moore’8 J, A., 275, 282 

% Suit to compel 

transfer of propertif. — When a bill of sale, though 
signed and registered, has not been delivered, and no 
part of the pnrchase-money has been paid, the 
vendor cannot be compelled to complete the transfer. 
Laxla Induejeet Laid alias Gujadhue Peeshad 
V. JuMOONA , . . . 5 W. B., 248 

3 , — — Jucomplete con" 

tract . — A bill of sale, tliough duly executed, was not 
delivered to the purchaser, but was deposited with a 
third party, to be held by him until the purchaser 
should perform certain acts, the performance of 
which was the consideration for the sale, The pur, 
chaser subsequently by a trich got possession of the 
hill of sale before he bad performed all the acts in 
question. Held that, under such circumstances, no 
effect could he given to the h'lll of sale as against the 
vendor, so that a suit* for jjossession of the lauds 
covered by it would not lie, Ka3 Chdndee Chow, 
DUET V. ItAj Hath Chowdhey 

[W. E., 1864, 222 

4. Vendor under bill of sale 

retaaiaing iu possession.— .iZZeyrtifm??, of fraud. 
— Suit to set aside hill of sale. — When 'a person 
grants a bill of sale to another person absolute in its 
terms, he cannot sue to have it set aside on the 
ground that ho has all along remained in possession; 
and if he alleges fraud in the contract, and adduces 
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1. BILLS OF SALE—conliimed. 

Vendor under bill of sale remaining in 
possession— cojjiraaed. 

the fact of non.paynaent of the consideration-money 
as evidence of fraud, he will be bound to show proof 
of non-payment. TeEait Megbaj Singh v. Joy- 
MUNGUL Singh . . 1 lad. Jur,, IST. -S., 78. 

5, Bill of sale as construed by 

intention of parties. — IHpTit of purchaser to. me. 
—Cases will often arise in which, though' a bill of 
sale may in terms purport to convey the property 
itself, yet it is clear upon the face of the Instrument 
that the intention of the parties Av.as to convey the. 
' right of entry or the equity of I'edeinption, auU no- 
thing more. In such cases the Court shoxtld not lay 
stress on the mere terms of the instrument, but givo 
effect to the intention of the parties, and recognise 
the;.purehaser’s right of action to eject the trespasser 
or to redeem the mortgage. Bai S ueaj u. Dadpat- 
EAM Dayashahhae . I. L. E., 6 Bom., 380 


0, Covenant to restore estate 

to original owner or beirs at fixed price 
before selling to another.— -Saie under reser- 
vation to keep in actual •possession or rC'sell it to 
vendor at fixed price. — Subsequent alienation . — 
lti(/ht of reconvepanoe.—'Wheve a share in an estate 
had been sold under a stipulation that the purchaser 
should possess it himself as landlord, or, if desirous 
• of parting with it, should restore it to the original 
owner or his heirs at a fixed price ; and the pur- 
chasei’, having been restrained by this agreement 
from selling off this property to a third person, had, 
on his retirement to England, given other persons a 
farming lease of it for fifteen years, — jSTeW that as 
the object of the ori.ginal stipulation was to secure 
the coustaut possession of the share to some one with 
whom the origmal owner or his heirs, who still 
retained the residue of the estate, could beep up 
friendly relations, the grant of the fannex-’s lease was 
a violation of the covenant ; and that the heirs of 
the original owner were entitled to have the share in 
suit conveyed to them at the stipulated pi'ice. Ram- 
NATH Sen Lushkub v. Wise . 25 W. E., 378 

7. — — Goveuaiit repuguaut to in- 

terest created. — Contemporaneous “ 'ikrarna- 
mah.” — Condition restraining aUenation.—M., a co- 
sharer in a village, transferred to A., another co- 
sharei', a 2 annas share hy deed of sale. Upon the 
same date A. e.xeouted an ikrarnamah. in which ho 
agreed that he would not collect the rents of the 3 
annus transferred to him, that he would not over de- 
mand partition of that ^ihare, and that he xvould not 
alienate or mortgage it or otherwise exorcise proprie- 
tary rights over it. It was further pi-ovided thii|; in 
the event of A. committing any breach of covenant 
the sale should he avoided, and the pimprietary righte 
ix#the 2 annas shax’e should I’e-vest in AT. Held 
that the deed of sale and the ikrarnamah nxiist be re- 
garded us recording one single transaction,— i.e., they 
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'I7EHDOB ATO PUBCHASER-eo«*aaerf. 
2. BREACH OF COVENANT— 

Covenant repugnant to interest created 

—couHnued. 

must ije read togcthci' as stating tlie nature of tlie 
traiisaetiou entered into upon that date between the 
plahitiif and the defendaiitj which on the face of it 
professed to be a sale of u 2 annas shave to tlie 
other )>y the former ; and that, in this view, it was 
clear from the ikraruatuah that the proprietary title 
created )>y the sale-deed -was out down to nil, and 
iiinitations placed upon it wliii'h rendered it useless 
as a proprietary right. Situl Pttrshad v. Ltichmi 
Purshad, 1. L. M., 10 Calc,, HO, referred to. Mah- 
nxii Das Ajudhia , I. L. B., 8 AIR, 452 

. 3. BREACH OF WARRANTY. 

Suit on warranty.— STBOJoZedye 

' hy purchaser of title being doubtful. — A purchaser, 

aware of the doubtful character of the title to the 
!, - estate he is about to purchase, is justified in taking a 

guarantee from the seller, who cannot successfully 
plead to a suit on the guarantee that the purchaser 
was aware of the facts which induced him to stipu- 
i kite therefor. Pathoo Lal v. Badhika Doss 

1 [3isr.w.,ioe 

9^ Sale of whole title. 

— Failure of title. — Suit for money had and re- 
ceived. — A vendor legally conveying all his title can- 
not be sued for money hud and received, although the 
title prove defective, Accordingly,, where the plain- 
tiff bought two kauam claims, and sued upon them 
^ unsuccessfully, — Held that, he could not recover the 

purchase-money from his vendor’s representatives, on 
the ground that the consideration for .the payment 
had failed. Muhammad Mohidin - v. Ottatid 
Ummaohe . . . . .1 Mad., 380 

10. Implied warranty.— TFinr- 

ranty of title by vendor or mortgagor. — Might to 

I sue for damages. — A seller or mortgagor must always 

i he held impliedly to warrant the title of the property 

i sold or mortgaged ; and if it be found that the title 

! is defective, the vendee or tlie mortgagee can sue for 

damages or. loss on the breach of implied contract, 
although there may be no express agreement for 
title. Dwaeka Dass v. Ruxtuk Singh 

[2 Agra, 199 

11, Description pub- 

lished in advertisement. Warranty of title. — Mis- 
representation. — Fraud, Proof of. — A zemindar (A.) 
gave certain villages in putni to M. and received 

“i;' consideration-money and rent from him, but B. never 

got possession of them, nor derived any benefit from 
the putni, it having been found that the villages 
« helonged to a third pai’ty as lakhirajdar, who obtain- 

ed a decree against A. in a suit to which B, was made 
a party. A. had published an advertisement setting 
'' . forth a description of the property, and calling upon 

intending purchasers to come forw^ard. Held that 
; the advertisement published by A. setting forth a 

i description of the villages was substantially an im- 

plied warranty of title and would make him rospon- 

I ; ' Y ■ *■ ' 
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3. BREACH OP WARRANTY— 

Implied warranty— 'continued. 
sibie to purchasers deceived by such misrepresenta- 
tion; and fraud having been shown, the absence of a 
stipulation to refund wouSd not protect A. from re- 
funding. Held that, in cises like tins, it would be a 
sufficient proof of fraud to shenv tiiat the fact (fff 
owuersbip) as represented was fidsf-, and that the 
person making the ivjpresentatioz; had a kziowltalge of 
the fact cojjtrary to it. Nidmoneb Singh ts. Gob- 
don, Stctakt, & Co. . . . 8 W B., 371 

See KiiEDtri Chundbb Ghose v. Kbisto Gobind 
Deb . . . . . 18 W. H., 273 

12 . Bight to sue on warranty 

of title. — Might to refund of consideration. — A buyer 
may at once sue on a warranty of title if he can 
show that the seller has not a good title in accord- 
ance with his undertaking, and that he has sustained 
loss in consequence. SemUe, — It does not follow as 
a matter of com'se that on pi'oof of broach of warranty 
the buyer is entitled to receive back 'the whole of the 
consideration-money, or that on its being ascertained 
that the seller had no title the conditional sale is 
nullified. Saiee Am «. Mahomed Jowad Am 

[7 W. B., 186 

13 . Covenant against disturb- 

ance of possession. — Loss of property by third 
person enforcing right of pre-emption.— ^Bisqualijica- 
iion of purchaser from buying. — Covenant for good 
title to convey. — Construciiofi of covenant. — An in- 
strument of sale conf;ained the following condition; 
“ Should any person claim as a co-sharer or proprie- 
tor of the property, .and .assert his claim against the 
purchaser or raise any dispute of any kind, or if from 

' any unforeseen cause the purchaser he depiaved of the 
possession of the property or any portion thereof, or 
his possession thereof is disturbed in any way, then I 
(vendor), my heirs .and assigns, shall he liable for the 
purchase-money, the profits of the property, and costs 
of litigation,” The purchaser having lost the property 
by reason of a perso'n having a right of pre-emption 
having sued him to enforce such right and obtained 
a decree, sued the vendor to recover the costs incur- 
red by him in defending such suit, basing hie claim 
upon the condition set forth above. Held that the 
suit was not maintainable, as such condition referred 
to flaws or defects in the vendor’s title, and was not 
applicable to a loss accruing to the purchaser from 
his disqualification to buy. Godam Jidani v. Im- 
DAD Husain . . . I. L. B., 4 AII .9 357 


4. CAYIAT EMPTOE. 

14 .. Eigbt, of pureliaser.— FhJ*- 

ranty of title, — Hindu late. — Contract. — Sale of land 
in Bombay . — In England the law gives to the pur- 
chaser of land a right' to h.ave a good title to it shown 
by the vendor. No such rule appears to exist in the 
Hindu law and in contracts between Hindus for the 
purchase and sale of land in Bombay the intention of 
the parties must be ascertained from the terms of 

9 .K 2 , 
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4. CAVEAT EMVTOR-contmued. 

RigM of ■g^UVoMsev—coniinued. 
the agreement, without regard to any implication. 
Errsi Ghela v. Jitabaj Mekunbas 

[g Bom., 430 ; 2nd Ed., 406 

15 . — - — Conditims of 

sale. — Defeat hi title previous to title shown hy 
'!)C/ 2 rtor.— When it m provided hy conditions of sale of 
laud that the vendor shall not he hound to show any 
title prior to an instrunient of a certain date, the pur- 
chaser may insist upon a defect of title appearing 
aliimde and hefore that date, and if it. he proved to 
exist may rescind the contract and recover back 
earnest-money, interest, and expenses. Manchaeji 
Pesxanji t). Babayan Eaeshumanji 

[1 Bom., 77 

10 , Land sold without warran- 

ty.— Ps(rc74aser with inmlid title.— Liability of 
«)ej!c^or.-~ In the absence of fraud or express warranty 
of title in a sale of laud, the vendee cannot recover 
from the vendor the expenses incurred in defending 
a suit for possession brought against him by a third 
party having a better title. Neemionee Singh Deo 
». Goedon, Stuaet, & Co. 

[1 Ind. J ur„ H. S., 356 : 6 W. E., 132 

17 . ^ LiaMlty of purchaser.— In- 

guiry as to title, — 'Eviction after purchase. — By the 
rule of caveat emptor, the buyer is bound hy law to 
tal:e care of himself and to see that he buys after 
satisfying Mtoself that there is a good title. The 
purchaser is hound to look not only to his own title, 
hut to see that hC is propefly indemnified by the 
covenants in his deed of purchase ; and if he does not 
choose to protect himself in this manner, he has no 
remedy : for if a deed of purchase has boon once 
executed, unless there is an evection by the vendor or 
8ome_ person churning under him, the purchaser has 
no right of action against the vendor. Goue Ki- 
8H0EE Shaba n, Chhndeb Kishoee Dbtt Mo- 
ilOOMDAB 25W. R.,45 

■; 7 — 7 — of shares deposited 

■with hanK for advanee,—i)epreemi!w« of se- 
(^irity.— Ohjection to disclose position of shares . — 
Wliere a contract has been made for the sale of shares 
deposited ^Yith a hank as security for an advance, the 
vendor is not bound to disclose the fact to tJie pnr- 
chaser when there can be no reason to anticipate such 
a depreciation of value in the shares as would entitle 
the bank to refuse to transfer. Nabatan Sttccabam 

Bhawoq Dajee . 1 Ind. Jur., E. S., 1§4 

19. — — — . fraudulent concealment by 

■V^eudor of defect of title, — Absence in sale-deed as 
covenant for title of purchaser. — Right to damages . — 
In 1881 a Hindu executed a sale-deed of a house in 
the mofussil. The deed contained no covenant for 
title. The purchaser having been ejected from a 
portion of the house under a 'decree, of which the 
vendor wiis aware at the time of the sale, sued the 
vendor lor damages. ITie Munsif decreed the claim 
on the ground that the vendor had fraudulently con- 
cealed the existence of the decree. On appeal the 
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4. CAVEAT EMPTOR— continued. 
fraudulent concealment by vendor of 
defect of title — continued. 

District Judge reversed this decree, holding that as the 
purchaser had not insisted on a coveiiaut for titie, 
he must he held to have accepted all risks. SeM 
that, if there had heim fraudulent concealment as 
alleged, the purchaser was entitled to damages. G-aja- 
BATHI ffl. Alagia . . I. L. B., 9 Mad., 89 


20. Oral transfer.— vendor 

and purchaser. — Land may pass hy mere parol between 
Hindu vendor and purchaser, Moiiesh Chfndeb 
Chatteejee V. IsstTE Chunbee Chatteejee 

[1 Ind. Jur., S., 266 

21. -< — — . — Want of registration.— 
complete without payment of purchase-money • on 
registration of deed. — A sale might he complete, 
and it still might be a eondition of the contract that 
the purchase-money was to be paid afterwards, and 
the deed in evidence of the contract may not be com- 
pleted. The bare fact of the deed not being regis- 
tered would not annul a sale if, hy mutual agreement, 
a sale had already been made. Kaeeb Chben Gieeb 
Gossain 0 , Lalba Moddbn Kishoee 

[7W.R.,317 

22. Transfer of ownership of 

pi’operty. — Decree for speaijio performance of con- 
tract of sale. — Conveyance.— Ill the mofussil of the 
Bombay Presidency, the transfer of the ownership of 
immoveable property to a vendee who ‘has obtained a 
decree ordering the specific performance of the con- 
tract of sale to himself, does not wait for the ‘execu- 
tion of a conveyance, — even if the vendor is required, 
as he seldom is, to execute su'ch a conveyance, — hut is 
effected hy the passing of the decree itself, coupled 
with the payment of the purchase- money. Dhonbiba 
KeiSHNAJI PATEE V. KAMCHTTNDEA BHAaVVAT 

[I. L. B., 5 Bom., 564 

23. ■ — Dossession given 

in execution of decree. — The formal possession-given 
hy a Civil Coni-t under an execution operates, in point 
of law and fact, as between the parties, as a complete 
transfer of possession from one party to the other, 
Loeessbe Kobe n. Poegbn Koy 

[I. L. B., 7 Cale., 416' 

24. = Execution and 

registration of conveyance, — Failure to pay purchase- 
money and return of conveyance. — D. sold a house ta 
P. and executed a deed of conveyance which was duly 
registered. The purchase-money, however, was never 
paid hy P., wdio, oonsetiuently, never obtained ])OSKes- 
sion. Shortly after the conveyance had been regis- 
tei'ed, P. returned it to D. with an endorsement 
thereon to the effect that it was returned because P. 
was unable to pay the purchase-money, TJie right, 
title, and interest of P. in the house was subsequently 
attached and sold under a decree obtained against hira 
hy the plaintiff. The plaintiff’ became the purclmser,. 
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5. CO .M FLEXION OP TEANSFER-eo»i/j»Het?. 
Transfer of ownersliip of property— co»- 
timtecl, ^ i 

;uid sued D. for possession. The lower Courts tlircw 
one tiio flaim, oji the ground tluifc the property-had not , 
passed to P„ the sale to him hehig ineompletc. Hsld, 
the sale cX the h<>uso hy B. to P. was not iiieoinplete, 
Tlie deed purported to miiko au immediate triuvsfcv 
of the ownership 01 tlie iiuuse to P., and P. .'iceord- 
ingly lieeaaie the owner of the liouse. The eiulorse- 
inent on the conveyiincot not having been registered, 
could not affect the property. The plaintiff, there- 
fore, iis purchaser of the right, title, and interest of P., 
hecanie leg’al owner of the house, hutsubjoet to all P.’s 
liabilities j and as P. bad a lien upon the house for 
the amount of the unpaid purchase-money, the plain- 
tiff could not obtain possession without paying off 
this charge. Emecsiai Motieam a. Datu bin 
Dhonbiba . .1. Ij. E., 2 Bom., 547 

25. — ■ — = — Plxecufioru of 

Aeei of sale.— Failure of purchaser to perform 
preliminaries to possession. — The Vendor of certain 
immoveable property agreed to sell such property, and 
the purchaser agreed to purchase it on the understand- 
ing that the purchaser should retain a part of the 

urchase-inoney, and therewdth discharge certain 
ond-dehts due by the vendor, for the payment of 
which such property was hypothecated in the bonds. 
On such understanding the vendor executed a convey- 
ance of such property to the purchaser, Eeld^ in a 
Suit by the purchaser for the possession of such 
property in virtue of such conveyance, that, the 
purchaser not having paid such bond-debts or done 
anything to account for such part of the purchase- 
money according to such understanding, the contract 
of sale had not been completed, and the suit was 
therefore not maintainable. Ikbal Bes-am «. 
Gobind Peasad . . 1. B. R., 3 All., 77 

26. Default m completing con- 

tract of sale. — Partial pefformanee . — In suits 
arising out of the default ou both sides to complete a 
contract for the purchase and sale of laud in the 
mofussil, the Court should proceed as a Court of 
Equity, and should look to the acts and conduct of 
the parties subsequent to the making of the contract 
as well as the language of the contract itself ; and 
where the contract has been partially performed and 
the purchaser put into possession of a portion of the 
land and allowed hy the vendor so to continue long 
after the period fixed for completion of -the contract 
has elapsed, further time should be given by the 
Court for the perforraauce of the contract in specie. 
(Tucker, J;, dissentient 6.) Baba taiad Sankia 
V. Gabaji Balvant} Kubkaeni 

[2 Bom.; 175 ; 2nd Ed.^ 168 

27. - — — . Conditional contract “ sub- 
ject to approTOl of title by purchaser’s 
solicitors.” — llescission. — Registration Act {III 
of 1877), s. 17, cl. (5). — An agreement for the pur- 
chase and sale of certain immoveable, property pro- 
vided that tbe completion of the contract should be 
^‘subject to tbe approval of the purchaser’s soli- 
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5. COMPLETION OF TfLiNSEER~cos*Hreif. 

Conditional contract “subject to appro- 
val of title by pmehaser’s solicitors ” 
— continued^ 

citors ” (naming them), .and that if they should not 
approve of the title, the vendor should refand’ thn 
rarncst-money i!,nd pay 'all costs incurred by the pur- 
chaser in investigating the title, 'fhe .purcSiuser’;? 
solicitous disapproved of the title, juid the puridiascr 
rescinded the contract, 'fhe; agreeiueut was not ve- 
gistered. Held, in a shit to recover the amoiuit; of 
the earnest-money and costs, that, assuming tlio 
objections to be reasonable, the purc'haser %vas en- 
titled to rescind the contract. Hali, further, that 
the agreement did not require registration. Skee- 
GOPAB Mcbmck 0, Ram ChOen Nuskue 

[I* D. 8 Calc, 856 i 12 C. L, B., 125 

C. CONDITIONAL SALES. 

28. Band sold bn condition 

Of re-purCbase.— sale . — Where land was 
sold on a condition of re-purehase, and no time was 
mentioned in the instrument of sale, — Held that the 
sale had not beconie ahsolutej and that the plaintiff, 
having bought the original vendorfs rights, was en- 
titled to", maintain a suit for recov'ery of the laud. 
GuEUSAMV AIXAN V. SWAMINAEHA AiYAN 

[2 Mad., 450 

20. Deed Of conditional sale. — 

Peng. Reg. XV of 1793.— Beng. Meg. XVII of 
1S06..— Usufruct deed of sale executed In 1201 
(1794) W'as subject to the condition that if the 
vendors, “from the year 1202 to the year 1203, 
should repay the whole of the consider'atlon-moueyi 
they should receive back the deed of sale, whieTi 
slSJill then become null aud void; and if within the 
said period they fail to pay the said consideration- 
money, this conditional sale shall become absolute, 
and be considered irrevocable.” Setd that Regula- 
tion XV of 1793 did not operate to prevent the 
assignment becoming absolute after the expimtion of 
the time limited for repayment of the consideration^ 
and that Regulation XVII of 1S06 had not a re- 
trospective effect, and therefore did not apply ; and 
that even if tbe entire amount of tbe pUrfcbase-money 
W'ere satisfied out of tbe proceeds of estate before 
tbe time for the conditional sale becoming absolutejj 
tbe vendees w'ould acquire a perfect title. Buideo 
S lNGH V, Dhueeun Singh . . Marsb., 63S 

30. — — Purehasei* snder' condition- 

al sale. — Inc&mbratices. — A purchaser under a con- 
ditional sale takes the property with all bond fide in- 
cumbrances created by his vendor previous to the 
sale. Sadha MoeEn Deb v. Nunb Lal Dev 

[7W.E:,363 

7. CONSIDERATION. 

31 , Validity of contract of sale. 

— Agreement mitlioiit consideration. — Right to sell 
afterwards to another.— h. mere agreement to sell 
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1 . CONSIDERATION— co»«ifiaed. 

Validity of contract of sale— 
a certain property, Tivitlioiifc any consideration -pass- 
ing, c-annot l)ar the right of the vendor on the same 
day to sell a portion of the property to a third party, 
or'ini-alidate the third party’s purchase. BHXinsr- 
EUREE Dabee i\ Tabinee Chijbn Chtjckeebetct* 
[7 W. R., 38 

02 . ^ j^on-pa-^ment of 

ptireliase-money, — Intention t6 pass subject of sale. 
—^Failure to pay consideration. Effect o/’.— Although 
ordinarily, in a transaction of sale, it may he reason- 
able to suppose that the seller does not intend to pass 
the property to the purchaser until the purchase- 
money has been paid or secured, it is not an absolute 
rule of law that the non-receipt of the consideration- 
money in full entitles a vendor to make void a sale 
which is otherwise complete, MoHtpi Sii>fGH v. 
Shib Koonweb .... 1 Agra, 85 

Hbeba SiTfGH V. Eagho Nath Stthai. BatrEiH 
Singh ®. Ragho Nath Stjhai . 3 Agra, 30 

33. Intention of 

parties. — Failure to pay consideration. Effect of, 
after executio?h and delivery of deed. — The intention 
of the parties from their acts should he ascerr 
tained j and when a deed is executed and delivered to 
the purchaser, a subsequent default by the purchaser 
in the due payment of the purchase-money would 
not, in the absence of fraud, make void the sale, or 
give any other right to the vendor than a right to sue 
for the money. Further, if it be proved that the 
vendor intended to retain possession until fulTjjny- 
ment, the Court may pass a decree establishing the 
purchaser’s right subject to execution or payment 
of consideration. Mohtjn Singh -b. Shib Koohwee 

[1 Agra, 85 

34. Plea of valuable considera- 

tion. — Allegation of seisin of vendor and sale of 
absolute title. — A pleadiug setting up as a defence a 
purchase for valuable consideriition should aver the 
seisin of the vendor and the sale of his absolute title 
for good consideration. Radanath Das v. Emiot 

[0 B. L. B., P. C., 530 

S. C. Radhanath Doss v. Gisborne & Co. 

' [15 W. E., P. C., 24 : 14 Moore’s I. A., 1 

35 . — Failure of consideration.— 

Bonus paid for talook not in existence.— Right to 
refind of lomis. — When a bonus is paid for a putni 
talook not in existence, there is an entire failure of 
consideration, and the person paying the bonus is 
entitled to a refund of it. The principle of caveat 
empto’ does not apply to such a case. Keisto Labi. 
Moiteo V. Nobbo CooiiAB Ror . 5 W. R., 232 

38 , Proof of payment of con- 

sideration. — Foii-paijment of consideration-money. 
— Burden of proof . — In a suit for possession of land 
alleged to have been purchased under a registered j 
deed of sale, the defendant-vendor admitted the exe- i 
cution and registration of the deed, but denied 
receipt of consideration. The deed was dated in | 
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1, CONSIDERATION— 

Proof of payment of consideration— cok- 
tinned. 

January 1876, and the suit was Instituted in 1884. 
It was found that the vendor had been in possession 
during the whole of that period. The plaintifl; pro- 
duced no evidence in proof of the payment of con- 
sideration. Seld that, although under ordinary cir- 
cumstances the party to a deed dnly executed and 
registered who alleges non-payment of consideration, 
is bound to prove his allegation, the fact that the 
plaintiff and his predecessor had silently submitted 
to the withholding of possession for upwards of 
eight years, combined with the continuous possession 
of the vendor, favoured the allegation of the latter 
that possession had been withheld because of the 
non-payment of consideration, and raised such a 
counter-presumption as to make it incumbent on the 
plaintiff to give evidence that consideration had in 
fact passed. Seld, therefore, that in the absence of 
such evidence, and of evidence to explain tbe fact of 
tbe plaintiff being out of possession, the suit failed, 
Achoeandiii Kuabi V. Mahabir Peasad 

[I. L. B., S AH., 641 

. 37 , ^ Part payment of considera- 

tion. — Right to sue for possession, — Seld that non- 
payment of the consideration-money can be pleaded 
by the seller, and inquired into by the Court, the 
admission of the seller at the time of registration 
before the Registrar being no conclusive proof of 
payment of tbe consideration-money, with reference 
to the practice which obtains of preparing the sale- 
deed and registering it before payment. Under the 
ordmary rule of law, a purchaser has a right to sue 
for possession when a portion of the consideration- 
money has been paid, unless the contrary be shown 
to be the intention of the parties, and the seller has 
a right to sue for the balance of price. , Goob Pe&- 
SHAD V. Nunha Singh , . 1 Agra, 160 

3S. EigM to refund of earnestr 

money. — Agreement for sale of ship. — Failure of 
consideration, — Plaintiff and defendants entered into 
an agreement for the sale by the defendants, who 
were thereby stated to be the abaolnte owners of a 
certain ship, to the plaintiff of the said ship. The 
defendants agreed with the plaintiff that they would, 
immediately upon payment of the pui’chase-money, 
execute to tlie plaintiff and another a proper bill of 
sale of the ship. The defendants were unable to get 
a properly registered bill of sale of the ship made 
out, owing to infirmity of their own title, but were 
willing, so far as they could, to convey. The plain- 
tiff had made part payment in respect of the price 
of the ship. Seld that the consideration had failed, 
and that the plaintiff was entitled to a refund of the 
money paid by him in part payment, and of sums 
disbursed by him under the agreement on .account of 
the expenses of the 'ship. JassiM Binsabe v. ESAtr 
Ahmed . . .2 Ind. Jur., N. S., 13 

39 . ^ Valuable considerations 

Question oi.—Assignment of chose in action. — The 
question whether an assignment of any equity of 
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7. CONSIDERATIOiS!' — continued. 

Valuable consideration, Question of— coh- 

tinuei, • . . 

r(!(It>isij*tion admitted by the assignor was made for 
a valuable consideration or not, is no material in 
detfvmiuiug the rights of tb.e assignee against a 
party who holds adversely to the assignor. KAontr 
BAYArJI V. JvACHOBA Vli'HO}3A . 10 Bom., 491 

8. FRAUD. 

4 S. 0 . Evidence of fraud— Ja- 

ndnqnaey of 2 >'trchafie~monr:y . — in (!onsidering a case 
■of alleged fraud in the purchase of an estate, it is 
material to inquire what relation the purchasc-iuoney 
paid bore to the value of the estate. >Sbbe.m;un- 
CHUNDER DEY «. GOPAOI/ CnuJirDER Chuckeebutty 
[7 W. E., P. C., 10 : 11 Moore’s I. A., 28 

41. Notice of facts 

imptying bad title, — Malafides. — Qimstions of bona 
Jides . — Notice of fact from which the infirmity of 
the vendor’s title might he inferred is evidence of 
mala fde,s^ but is not itself mala fdes, and the 
question of bond fide purchase is one of fact. Sitha 
Ummal «. Eotoasami Iyengae . 6 Mad., 385 

42. Effect of fraud. — Goods ob- 

tained by fraud,— Right of vendor , — Wliere goods 
have been obtained by means of a fraudulent pur- 
chase, the vendor has a right to disaffirm the contract 
so as to re- vest the property in himself, and this even 
If the property had passed to the vendee with the 
consent of the. vendor. Where a vendee purchased 
cotton, with the preconceived design of not paying 
for it, the sale did not pass the property : although 
the cotton may have been, with the vendor’s consent, 
allowed to be placed on the vendee’s boat, still the 
vendee must be considered as the agent of the vendor, 
and his possession as that of the vendor, and the 
eottou as still the property of the vendor, as long as 
the price was not paid. Duestju LaeIi Paneey «. 
Indue Chundee , . . . 6 W. B., 81 

9. INVALID SALES. 

43 ^ Erauduleut concealment.— 

Knowledge of defect in title, or of incumbrance . — 
Where a vendor knowing that he had no right or 
title to property, or being cognisant of tbe existence 
of incumbrances, or of latent defects materially 
lowering it in value, sold it and neglected to disclose 
such defects to tbe purebaser, — Held that there was 
a fraudulent concealment vitiating the contract. 
Peaeee Moiiun Sooe V. Abdood Sobhan Chow- 
DiiEY . . . ... 7 W. B., 268 

44 . Misrepresentation. — Right 

to recover fiirchase-rnoiwi . — Wilful misrepresent- 
ation by a vendor regarding property sold, practised 
in a matter 3yithin bis knowledge, and concerning 
which the purchaser had no adequate means of know- 
ledge, hold to vitiate a sale, and to entitle the pur- 
chaser to recover the purcliase-mouey actually paid 
by him. Mahosied Share Khan v. Bahoo Begum: 
[1 IN. W., Part II, p. 26 : Ed. 1873, 84 
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9. INVALID SALES — continued. 

46. TJudus inB.uene&.—Fidueiarg 

relationship. — Attonicg and client. — Onus prohandi. 
— A contract of sale or conveyance entered into by 
any one with a person who stands relativtily to him 
in a position of coufidonee or trust, is liable to be 
called in question by the vendor, and to be .sot aside, 
at his instance, if it be found that the other party 
made an vinfair use of bis iidviintagfsi. This rule of 
cipjity applies strongly iji a (lase whei’c any per.son, 
acting as an attorney, or as a leg.'j.l .axlviser, enters 
into a contract with bi.s client in respect, of the .sub- 
ject of litigation or advice. Undue influence is pre- 
sumed to have Ix'cu e.xert(!d until the contrmy isf 
proved, and tlie purchaser is bound to show that all 
tbe terms and conditions of the contriiet arc fair, 
adequate, and reasonable, PusHONG v. MUNIA 
Halwani 

[1 B. li. E., A. a, 95 1 10 W. B., 123 

40. Fiduciary rela- 

tionship. — Trustee and cestui gtte trust. — J. and If, 
were named executors of the will of H., who died in 
1844 M. alone proved the will, but J. did not re- 
nounce probate until nine years after the death of 
H. and the commencement of litigation. The only 
act as an executor of S. proved against J, was that, 
in a deed executed by him for the conveyance of the 
shai’e of JT. in a certain estate in which J. was also 
interested in another capacity, he was described as 
executor of H., and the deed recited that probate had 
been granted to him. Meld that he was by this 
reason, as well as on the ground of having an unfair 
advantage in respect of ceidain property in litigation, 
precluded from purchasing the interest of E.’j? sons 
under a decree. Dhonendro Chundkr Mookerjee* 
t). Muti'y Loin Mookeraee. Sreemanchundeb 
Mookeejee V. Muttyeoll Mookeejee . Cor,, 51 

47. Purchase by agent or other 

person on fiduciary position. — Fiduciary re- 
lationship. — Onus probandi, — Comideraiioii. — An 
agent or person in a fiduciary position towards the 
owner of property purcha.sed by him, is bound to 
prove that the sale -was made for good and sufficient 
consideration, and must not only pi’ovc that the 
agent had authority to sell, and that the consldera'- 
tion alleged was in fact paid, but also that the consi- 
deration paid was a fair price for the property. If 
the purchase be made by a stranger, such a parcbasei’ 
need not show that the consideration paid by him is 
a consideration equal to the value of the property ^ it 
will be sufficient for the purchaser to show that the 
sale was made by a pei’sen who had authority from 
the owmer to sell; and, unless the seller can establish 
a fraudulent connivance between the agent employed 
to seU and the purchase!*, the sale will he binding on 
the seller on proof 'of authority of the agent to sell. 
Eutxa Bebee V. Dumbee Lai. . 2 M. W., 153 

48. Deed of sale executed by 

man of weak intellect.— GrOwMd for setting 
aside sale by Court of Equity.— K Court of Equity 
win not set aside the voluntary deed of a -weak man 
who is not absolutely non compos, uuless tKe weak- 
ness as well as tbe facts surrounding the transaction 
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Deed of sale executed by man of weak 
intellect — continued. 

aiicl the nature of the transaction itself, be such as 
to satisfy the Court that the person had not at the 
time a wind adequate to the business, and that he 
might have been imposed upon, or unless the Court 
is iiot satisfied of tlie good faith of all the parties- to 
the transaction. Rajenbeb Chundeb Newuee v. 
Bhoobun Kabke Debea . . W. R., 1864, 65 

49, Sale by old and illiterate 

woman without professional advice. — Fraud. 
— Undue ir^mnce. — Inadequate consideration . — 
Terms on which deed mill he set aside. — Pwchase- 
inonet! declared a charge. — Funeral expenses of 
Hindu widow declared a charge,- — Ho allowance for 
repairs and mprovemenis . — 0, was the widow of 
one JS., deceased, and from the death of R. nntil 
her own death remained in occupation of a house and 
chawl which had belonged to him. J). was a sister 
of C.’s, and, shortly after R.’s death, F. and her son 

B. , the first and second defendants, went to live with 

C. on the said property, and lived with C. and were 
lier only companions until C.’s death. While so 
living with C., J). and B. advanced to C. at various 
times, on joint account, various sums of money, 
amounting to S3,500, for purposes such as would 
have justified C. in pledging the property of her late 
husband to secure the repayment of the same. G. 
became very ill, and B. and B„ fearing she might 
he going to die, requested her to take some steps to 
secure to them the repayment of the sums they had 
advanced to her. C, thereupon offered to give 2). 
and B. an absolute deed of sale of the said house 
and ohawl in consideration of the said sum of E3,500 
already advanced to her, and of an additional sum 
of 11500 then to be paid to her to defi’ay her funeral 
expenses and the costs of the said conveyance. D. 
and B, consented, and called in their solicitor to take 
Cds instructions and draw up the deed in question, 
which he accordingly did ; and within three days of 
the said agreement the deed was executed. At that 
time C, was very ill, and twelve days after the exe- 
cution of the deed C. died. C. was. an illiterate 
woman, over sixty years of age, and had in this 
matter no independent professional or other advice. 
The additional snm of R500 agreed to be paid* to C. 
was never so paid to her, but after her death D. 
and her son expended moneys in and about her 
funeral ceremonies, amounting, as they alleged, to 
npwjirds of iidOO. The property in question so 
pledged to them for Rd^OOO was worth at least 
R5,200. . The plaintiff, one of the heirs of R., sued 
to set the deed aside and for possession of the said 
property. Held that the deed of sale must be set 
aside as obtained under circumstances which amount- 
ed to fraud. Seld, also, that the advances, amount- 
ing to R3,500, made to C. by D. and her son B., 
being made for purposes for wdiich C. would" have 
bqen justified in pledging the said property, the deed 
of sale should be set aside only on the terms that the 
property in question should stand charged with the 
repayment of the sums so advanced. Held, also, that 
the property must stand charged with the repayment 
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Sale by old and illiterate woman witb- 
out professional adviGe—eontinued, 
to B. and B. of such a sum as, having regard to her 
position and station in life, should be found to he a 
reasonable sum for the funeral expenses of C. After 
C.’s death, B. and B, remained in possession of tlui 
said property under the deed of sale, and expended 
considerable sums of money in and about repairs ami 
improvements to the same; and they now claimed 
that, if the sale was to he set aside, the sums so ex- 
pended .should he rep.aid to them. Btld that no al- 
lowance could be made to D, and B. for sums so 
expended by them,- such sums having been expended 
at a time when B. and B. must he taken to have 
known that they were fraudulently in possession of 
the property in question. SadashiV BhaskAB Joshi 
V. Dhakubai . . I. li. R., 5 Bom ,, 460 

50, Inadequacy of considera- 

tion. — Actual or constructive fraud.— Cancelment 
of sale. — Sales hg expectant heirs of reversionarg 

■ interests, — In the case of a sale by a person, young 
indeed and in distressed circumstaiices, but not with- 
out advice or means of information, of an estate ac- 
tually vested in him, but not to he obtained without 
litigation, the party seeking to set aside the sale must 
establish the frauds actual or constructive, which 
entitles him to relief. It is not sufficient for him to 
show that he did not receive the full value • of the 
estate to which the result of the litigation might 
ultimately show him to be entitled. The difference 
between that value and the purchase-money, if not 
too disproportionate, may he legitimately taken to 
represent the difference between certainty and im- 
mediate enjoyment on the one hand, and risk, worry, 
expense, and delay on the other. The exceptional 
equitable principles which, in a sale by an expectant 
heir of a reversionary interest, throw upon the piu'« 
chaser the onus of showing that he gave a fair price, 
and which, on failure of such proof, entitles the ex- 
pectant heir to have the sale set aside, have no ap- 
plication in the above case, or in that of every 
ignorant and improvident person. Azimudin KhaW 
®. ZiA-ni-mssA . . I. D. B., 6 Bom., 809 

51, Omission to register.— AVajit?, 

— Registration Act, XVI of 1864, s. JS.— Where the 
sale-deed was executed, and consideration paid, but the- 
deed was not registered within four months, owing 
to the seller’s fraud,— ReZei that such fraudulent 
vendor could not benefit himself by pleading the pro- 
vision of law (section 18, Act XVI of 1864) as a bar 
to the purchaser’s claim. Pubgas Rai u. Juggun 
SiKQH . . .2 Agra, Pt. II, 201 

52, Alienation to defeat eseeu- 

tion of decree. — Eights of creditor without specific 
Hen against purchaser. —Fraud. — On the 3rd Octo- 

, her 1865 the plaintiff filed a suit against B. to re- 
cover certain lands and money. While the suit was 
pending, — viz., on the 13th October 18GG,— .D. mort- 
gaged part of his iminoveahle property to defendant 
R., and on 21st August 1871 executed a deed of sijie 
to defendant R, of all the immoveable proijerty of 
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Alienation to defeat execution of decree i 

— CQvdintwd, 

vv’'i'iio!i iio (D.) was then possessed, for the price of 
K l.OOO, Oil SOtli April 1872 the plaiiitiff obtained 
ii, diH-ree against /)., and in execution thereof attach- 
ed ('ei'taiu innuovealile property other than the land 
nieatioued in the diairee. The defendant R. applied 
under section 2-tG of tlic Civil Procedure Code (Act 
VIII of 1859), and on the 2l8t August 1873 procured 
the removal of the attachment, whereupon the piain- 
tii? brought till* present suit to set aside the order of 
21st Angu.st 1873, and to obtain a declaration that 
the attached property belonged to X>. and was liable 
in execution. Held that inasmuch as neither the 
decree of the 30th April 1872, nor the plaint on which 
it was founded, established or sought to establish 
any claim against a specific lien upon the immoveable 
property, the subject of the present suit, it was 
perfectly competent for D., at any time previously to 
an attachment of the property, to alienate it, an& 
the question for decision as to that property was 
■whether Z>. had alienated it or not. If the deed of 
,sale by which D. conveyed the property on the 21st 
August 1871 were merely colourable, and the change 
of ownership ostensible only and not real, — Le„ if it 
was the intention of the pai'ties that the alienee , 
should be merely a trustee for D. to shield the pro- 
perty from execution, and that D. should continue to 
be the beneficial owner of it, — there would not be any 
alienation, and the deed of sale would be void as 
against an attaching creditor of B. If, on the other 
hand, the sale were a real transaction, — i.e., if it was 
the intention of the parties that the full ownership 
should pass from the vendor to the vendee, — then the 
sale would be valid, even though it might have been 
in the contemplation of tlie parties that future 
attempts to attach the property by a creditor of the 
vendor (not having any specific lien on the property) 
should be defeated by the sale. Until attachment 
the creditor has no right to interfere with the power 
of Ms debtor to deal w'ith his property. itiJAN 
Haeji V. Aebeshie Hobmtjsji 

[I. I.. E., 4 Bom., 70 
Sakhaeam Mahipat V. DAWtro talad Jawa- 
BHAi . I. Ij. E., 4 Bom., 70, note 

BALVAKTEAV 0. JiVANJI HOEMASJI 

[I. L. E., 4 Bom., 77 

53 . Sale to two successive pur- 

eliasers, — Non-payment of ftirchase-monetf. — Riyht 
of first and second purchasers . — The proprietor 
of certain immoveable property conveyed it first to 
one person and then to another. The first purchaser 
sued the vendor and the second purchaser for the 
possession of the property, alleging that he had been 
put in possession of it, but had been ousted by the 
second purchaser. Held that the first sale was not 
void by .reason of tlie non-payment of tlie purebase- 
money, and that the second, sale being invalid as 
having been made by a person who had no rights and 
interests remaining in the property, the second pur- 
chaser was not a representative of the vendor and 
entitled to receive the purchase-money found to be 
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still due to him from the first purchaser, and tsi 
retain possession of the property until the rc‘cei]it of 
that purchase-money. Bam Lakh.vn Bah;. Banbak 
Rai . . . . I. L. E., 2 AIL, 711 

54. — Sale of property not belong- 

ing to vendor. — Loss sustained hy ptcrchascr on 
heiiiy dispossessed, — VVhere a party s<.‘,Us pr()]uTty to 
othor.s, and it afterwards appears tiiat lie had not the 
right to do so, and tlie purchasers sire in ciuisequcnce 
dispossessed, the loss ought to fall on the vendor, and 
not on the vendees who put faith in his act of sell- 
ing. Amanooblak ». Mahomed Nasie 

i;22W.E.,442 

55. Deed of sale set aside as 

being fraudulent and void,— Eiyht of pur- 
chaser to compensation far improvements. — A party 
in possession under a deed of sale conveying real 
estate, the property of a defendant in a pending 
suit, held not entitled to any allowance for sums 
expended by him for improvement upon the estate, 
when the cleed was found to be fraudulent and void 
as against the creditors of the vendor, and to have 
been executed to defeat a scqnestration, MtTSABBB 
Mahomed Cazhm Sheeazee v. Abxy Mahomed 
SnoosTEy . . .6 Moore’s I. A., 27 


10. LIEN. 

58. Creation of lien.— — 

Notice of charge. — English law as to rigid of bond 
fide purchaser for value without notice . — By contract 
and deposit of title-deeds B. charged certain land in. 
favour of A. as a seemity in respect of the non- 
delivery of the title-deeds of an estate bought by A. 
from liim. After the creation of this charge the land 
■was transferred by B. to O. The Sudder Court hav- 
ing decided that the contract was not operative as an 
hypothecation or pledge, even between the parties to 
it, and that A. had no right of suit against C., to 
whom the land had been transferred , — Held by the 
Privy Council, revei’sing that decision, that the agree- 
ment created a lien on the land, and that no positive 
law w'as shown to forbid the giving effect to aucb 
agreement. The owner of property subject to a lien 
or charge can in general convey to another no title 
higher or more fi'ee than his owm ; it lies always on 
a succeeding owner to make out a case to defend 
such prior charge. The law in India does not enable 
a purchaser of land to look only to the apparent title 
in the Collector’s hooks, or the presumed title of the 
owner in possession ; and it is beyond the province of 
a Court of Justice to give effect to the title of such 
a purchaser to the extent of defeating a piior lien or 
charge. Conceding that a purchaser for value, bond 
fide, and -without notice of the charge, would have an' 
equity superior to A.’s right , — Held that a purchase 
ill good faith by C. had not been proved. If the 
i English doctrine on this subject he adopted, as the rule 
[ prescribed by justice, equity, and good conscience, its 
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Gi’eation of li&n.~eontinued^ 
qiialilirations and restrictions should not be rejected. 
VAaiiEN Seth Sam ». Luckpathx Eo^jee Laieah 
[Marsh,, 461 : 8 Moore’s I. A., 803 


57_ Plir chaser, Right of, —Froduce 

oflmid. Sale of.—H.. W. P. Rent Act, XFIIIofl873, 
s. 58.~~B^pothecaUo7i. — The purchaser of the un-- 
stored produce of land in the occupation of a eulti* 
\'atoi’, with notice of the lien created on such produce 
by section 56 of Act XVIII of 1873, takes such 
produce subject to such lien. S. A. No. 1393 of 1870, 
decided on the 4th February 1871, and Achnl v. 
Gunga PersJiad, 2 Agra, 73, followed. Kikiock v, 
COLIiEOTOE OP EtaWAH. KINXOCK «. COTJBT OP 

Waebs .... I. L. E., 3 AIL, 433 


58. ■ — — Lien hy deposit 

of title-deeds, — Subseqttetif purchase by another . — 
In 1865 0. gave B. a lien on his property, by a 
deposit of title-deeds. In 1867 S. purchased the 
same property bona fide, and "without notice of B7s 
lien. HeU that B. took the property free of the 
lien. Bhkseedhub v. Heeba Lali 

[1 NT. W., Part VI, p. 74 ; Ed. 1873, 166 


59 . Friority.-— In- 

choate agreement to purchase, — Deposit of earnest- 
money ,— claimant entered into an agreement for 
the purchase of certain 'property, and on the e-iiecu- 
tion of the agreement deposited R15,000 as earnest* 
money of the contract and in part payment of the 
purchase-money. The claimant was not satisfied at 
that tune with^the title-deeds supplied hy the vendor, 
hut afterwards entered into fresh negotiations for 
the purchase upon different terms. The vendor died, 
and the present claim was filed in a suit to administer 
his estate. Held that the claimant was entitled to 
he paid in full the Bil5,000 in priority to all other 
creditors j and that his lien was not lost by the failure 
either of the original contract or the subsequent 
negotiatious. Kenny m Administbatoe Gbneeai. 
OP BENdAii •. , . 3 B. Ii. B., O. C., 76 


60. — Lien, Concealment 

of.—Bstoppel.—ln execution of a money-decree, the 
decree-holder caused the right, titlq, and interest of 
the judgment- debtor in a certain property, which had 
been mortgaged to him by a registered bond, to be 
sold, but without notice of tbC existence of such lien. 
He afterwards obtained a decree upon the bond, and 
sold it to the defendants, who caused the same pro- 
perty to he attached. The purchaser intci'veiied 
under section 246, hut Avithout success. In a suit by 
the pAirchasev to establish his absolute right, --irp/rf 
that, as the clefendants’ vendor had suppressed the 
fact of the charge, and thereby induced the plaintiff 
to purchase as the absolute property of the judg- 
ment-debtor, they were now precluded from setting 
up his lien. Dtjleab Siekae «. Keishna Kpmae 
'Bakshi 

[3 B. L. R., A. C., 407 : 12 W. R., 303 


— BigHt to enforce lien.— 5aZe 
subject to decree declaring lien on property , — If a 


VEHDOR AHD PUROHASBE-coK^?:«Hec^. 

10. JAElS—ooniinued. 

Right to enforce liou— continued. 
decree declares a Hen over A.\<t property for a certain 
sum in favour of B., and subserpiently A. sells part 
of this property to B, and part to C„ B. cannot sue 
to enforce his lien against. 0.’.? purchase without 
bringing bis own into contribution. Ram Lodi-ruK 
SiBCAE ®. RamNabain . 1 0. L. B., 298 


11. NOTICE. 


62. necessity of notice of title, 

— Bquitahle doctrine of secret ownership . — It is 
a rule of universal equity, and not one peculiar to 
English Courts, that, in order to enable the real 
owner of property to recover from a purchaser for 
value from a person allowed by the real owner to hold 
himself out as the owner, he must prove either direct 
or constructive notice of the real title, or that there 
existed circumstances which ought to havfe put the 
purchaser on an inquiry which, if prosecuted, w^ould 
have led to a discovery of the real title, Eamcoomae 
Koondoo ®. McQueen 

[11 B. L. R., 46 : 18 IV. R., 166 
L. R., I. A., Sup. Vol., 40* 


63 . Purchaser without notice. 

’ — Secret ownership, — Fraud.— A vendee who pur- 
chases for valuable consideration, and without notice 
of benami, from the ostensible owner of the property 
held by him under an apparently good title, will 
be protected from subsequent acts of the owner or his 
heir, both of whom were parties to the fraud j and 
his purchase will hold good against any subsequent 
sale made by them.' Bennie v. Gunqanaeain 
Chowdhey . . . . 3 W. B., 10 


64. — Fquitablg relief 

against forfeiture . — Remarks on the doctrine of 
equity as to the applicablity of the defence of pur- 
chase for valuable consideration Avithout notice. The 
defence does not apply where the Court of Chancery 
is exercising a jurisdiction concurrent with that 
of the Courts of law. Where A. sold land to B,, re- 
serving a right to re-purchase hy payment of a 
certain sum at a specified time, and before such time 
had arrived B. re-sold to C. for valuable considera- 
tion Avithout notice, and A. failed to make the pay- 
ment and forfeited his right to re-purchase , — Meld 
that he had no title unless relieved against the for- 
feiture, and that such relief could not he given 
as against C. Samakkaunean v. Peeumal Chetti 
[2 Mad., 14 


65. — - Furchase from 

joint Bindu family. — Fresumption. — Semble , — That 
considering the state of Hindu families a purchaser 
would he affected with notice by much slighter evi- 
dence 'than a purchaser in other countries. Ko-yi- 
lOTHPUTENPUBATII. MANOKI KoEAN NaYAB V. Pu- 
THEN PUBAYIl Manoiji Chanda N.ayab 

[8 Mad., 294 


60. -- - ■ — — Bond fide pur- 

chaser, — Fraud in vendors,— A bond fide purchaser 
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Purehaser without ■n.otiQB—contimted. 
sliould not be- (leprivetl of the benefit of an honest 
piirebase, even though the sale to his vendots was 
fraTululciifc, if he Jiacl no notice of the fraud. Goi.A.3t 
Ahea i’. Diggmbue Singh . W. E., 1804, 225 

67 Sale of iohole 

interest. — Subsequent purchase mtkout notiee by 
another . — The plaintiff purcliasod from the first 
deiendant, who ijurchascd from the person admitted 
to he the owner in 1850. The resisting defendants 
claimed under a suhsequent sale by the same person. 
Meld, ro%'crsing the decree o£ the lower Court, that on 
the simple principle that after the conveyance to the 
first defendant the owner , of the land had nothing 
more to convey, the resisting defendants took nothing 
and the plaintiff was entitled to recover. Viba- 
BHADEA PlllAI ®. HAEI RAMA PlllAI 

[3 Mad., 38 

See contra, Chidambaea Naxinan o. Annappa 
Natakean .... 1 Mad., 62 

68. - — “ — — — Bond fide pur- 

chaser. — Omission to make proper inquiries into, title. 
— In order that a purchaser of immoveable property 
from a Hindu in the Island of Bombay may be 
entitled, as against the beneficial owner of such pro- 
perty, to set up the defence of being a bond fide pur- 
chaser without notice, he mhst show that he has made 
all proper inquiries into the title and as to the state of 
the family of his vendor, and of his vendor’s prede- 
cessors in title for a period of twelve years at .least 
before the date of his purchase. Savakbaii Kae- 
SANDAS 13. Oea Nizmtjddin . S Bom., O. C., 77 

69 . Pur chaser, Obligation of.— 

Joint Sindu family, Purchase from. — When a person 
has notice that another has or claims an interest in 
property for which he is dealing, he is hound to 
inquire what that interest is j and if he purchases 
without doing so, he will be bound, although the 
notice was inaccurate as to the particulars or extent 
of such interest. Where the notice is given by the 
person himself who claims an interest in the property, 
and it is afterwards proved that he had such an 
interest, — Quesre, Whether any amount of inquiry 
can dischai’ge the purchaser from liability. A pur- 
chaser, therefore, from one member of a joint Hindu 
family is affected with notice of the claims of the 
other members. On the facts, — Held (reversing the 
decision of the Court below) that no sufficient inquiry 
had been made in this case. Gobind Chgndee 
Mooeeeoee b. Dookgapeesad Baboo 

[14 B. L. E., 337 : 22 W. E., 248 

70. — Incumbrance. — Fraud.— JEquit- 

able mortgage. — Purchaser for valuable considera- 
tion without notice. — The reason for the rule of 
equity that a purchaser of property, though for valu- 
able consideration, yet with notice of a prior incum- 
brancer, purchases subject to such incumbrance, is 
that such purchaser is acting mold fide in taking 
away the right of the prior incumbrancer by getting 
the legal estate, while knowing that a prior purchaser 
has the right to it. But a purchaser for valuable con- 
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Ineumbrance — conUmted. 
sideration, without notice of the prior right of a tliird 
person, is not guilty of or party to a fraud upon the 
rights of a prior pnrclmser. The Courts of Equity, 
therefore, will not interfere with his right to.thc pos- 
session, enjoyment, and dispo.«al of the" juoperty j and 
though, subsequently to his purchase, he may become 
aware of the prior incainbraiice, yet he has tlse right 
to convey to a subsequent purchaser, who, at the time 
of such subsequent conveyance, lias notice of the 
prior right of the third person; and such subse- 
quent purchaser will take the property free froTU 
the incumbrance, for neither is lie guilty of any 
fraud in accepting what his vendor had a right to 
convey, nor would the bond fide purchaser without 
notice be able otherwise freely and completely to dis- 
pose of the property which he innocently acquired. 
On the same principles, any suhsequent purchaser,, 
however remote, though leaving notice, must be pro- 
tected. Where, therefore, the second defendant, having 
notice of the plaintiff’s equitable mortgage, purchased 
from one who, also wuth such notice, had purchased 
from a bond fide purchaser for value without notice,— 
Held that the second defendant held the property free 
from the equitable mortgage. Carter v. Carter, 
3 K. and Johns, 617, distinguished. BaxaIi Jivbaj 

Jaieaj Ratansi . I. Ij. B., 1 Bom., 273 

71 . ... — ___ Bond fide trans- 

feree for value of mortgaged property. — Ignorance 
of existing incumbrance. — Held that a statement in 
answer to interrogatories, rvhich was made by the pur- 
chaser of mortgaged property, to the effect that at 
the time of the pm-chase he was aware of the mort- 
gage and believed that it had been satisfied, was no- 
proof of the purchase having been made after notice 
of a prior mortgage, inasmuch as it w’as inconsistent 
with the knowledge of an existing incumbrance, 
Sheo Daxaii Mai v. Haei Bam 

[I.Ii.B.,7 All.,590 

72 . : Purchaser for 

value. — Notice of prior mortgage. — The plaintiff in 
1867 obtained a decree against -one Ramzan Mohidin 
for payment of a debt by him personally, or in de- 
fault entitling the plaintiff to recover the amount 
from the sale of certain immoveable property situ- 
ated in Gujarat on which the debt had bean secured 
under a sankhat. On the attachment of the im- 
moveable property in execution of that decree, the 
defendant objected under section 246 of the Civil 
Procedure Code, and alleged that he had purchased 
the property in 1865. The attachment having ac- 
cordingly been raised, the plaintiff sued for a declara- 
tion of his right to sell the mortgaged property. 
Both the lower Courts threw out the plaintiff’s claim. 
On special appeal the decrees of the lower Courts 
were reversed, and the case remanded for the trial of 
the issue whether the defendant was a bona fide pur- 
chaser for valuable consideration, without notice of 
the plaintiff’s sankhat or lien on the property in dis- 
pute at or before the time of his purchase. Geiphab 
Eakohodbas V, Hakamgkahe Retaohand 

[8 Bom., A. a, 75 
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11. NOTICE— 

73 _ Transfer of property sub- 

leet to trust.— P«re/ia.<er /or value. — Constructive 
notice . — Tenant in possession as object of charitable 
trust ~U tlifi piH-fLiiser of an estate for value takes 
■with iioriet,, aotual or constructive, of a trust, he is 
honml by suck trust to the same interest and in the 
same Hiaimer u.s tiie person from whom he purchased. 
A person purchasing’ an estate where there is a ten- 
ant in possession is hound to inquire into the title of 
such tenant, and if he neglects to do so he takes suh- 
jctit to such rights as the tenant may have. The equi- 
ties arc the same where there is a person in posses- 
sion as the ob^-jeot of a charitable trust and under the 
trust. Mancha-eji Sobabji Chulia. «. Kongseoo 
[6 Bom., O. C., 60 

74. : notice. — night 

of purchaser. — JS., having been sentenced to trans- 
portation for life, presented a petition in the Reve- 
nue Court, in which, stating that he owned a certain 
zemindari estate, and that he had been so sentenced, 
and that it was necessary to make arrangements for 
the payment of the Government revenue and the man- 
agement of the estate, he prayed that his name might 
be removed from the 'revenue register and that of JP. 
recorded in its stead. • P. sold the property for con- 
sideration, his vendee purchasing without notice of 
any trust, and it was suhsequeiitly put up for sale in 
execution of a decree against F/s vendee and -was 
purchased without notice of any trust. Seld that 
the property could not be followed into the hands 
of the purchaser at the execution sale. Furga Fra- 
sad V. Asa Ham, L L. R., 2 AIL, 861, observed on. 
Ham Raji «. Duega Pbasad 

[1. L, E., 5 All., 603 

75 , Constructive notice. — Per- 

son in possess ion of subject of sale. — Where there is a 
person in possossiou of an estate other than the no- 
minal ovvnei’, — i.e., the person in whose name the title- 
deed is, — a purchasei', although he may he a purchaser 
for value, is bound to inquire what is the nature 
of his possession. If he does not think fit to do so, 
he takes subject to the rights of the person in pos- 
session. Hakeem; Meah v, Beejtot Patnee 

[22 W. B., 8 

Massim Meah v. Sham Doss 

[22 W. B., 189 

7 6. — — — Sale hi execution 

of decree, — Sale of property on which, there is a Imi. 
— Fer KsHNEBy, J. — An execution-purchaser takes 
subject to all equities affecting the judgment-debtor, 
and -will he bound by constructive notice in the same 
way as an ordinary purchaser. Kinderly v. Jervis, 
22 Feav., 1 ; and Brewer v. Lord Oxford, 6 Fe 

M. 4' O., 507, cited and followed. Rai£ Lochtin 
S iBCAS V. Ram Nabaib , . 1 0. L. E., 206 

77, - — — — Foctrine of eon- 

strucfice notice.— Secrecy in transaction. — The Court 
will not apply the doctrine of constructive notice 
where the party seeking the benefit of that, doctrine 
has been guilty of secrecy in the transaction with 
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11. NOTICE — continueA. 

Constructive lAotiae— continue A. 
constructive notice of which he seeks to afieet a, pur- 
chaser. HoemaSJI Temulji c. MANKtrvAB-nAi 

[12 Bom., 262 

78. — — Jfotice to agent of 

purchaser.— -TSotice to a purchaser’s agent was held 
to be constructive notice to bis principal, so as to fix 
the latter with a trust, or a burden relative to the 
subject of purchase which without notice he would 
have esc.aped. Seedbb Nazbek Am EhaN; v. 
Ojoodhya Ram Khaut. Mumsooe Am Ehaw v. 
OjooDHyA Bam Khan . . 8 W. R., 399 

79. Liability of land 

purchased from Sindu devisee for debts of his 
testator. — Onus prohandi, — Fer PouTIFEX, J. — The 
question how far lands purchased from a Hindu- 
devisee are liable in the hands of the purchaser for 
the testator’s debts, stands on the same footing as a 
similar question would under the present Englisli 
law. The creditors of the ancestor or testator may 
follow liis lauds into the possession of a purchaser 
from the heir or devisee, if it can be proved that 
such purchaser knew (1) that there were debts of tho 
ancestor or testator left unsatis'fied, and (2) also that 
the heir or devisee to whom he paid his purchase-money 
intended to apply it otherwise than in the payment of 
such debts. But a purchaser ignorant on either of 
these points has a safe title, for no duty is cast upon 
the purchaser from the heir or devisee to- inquire 
whether there are any debts of the ancestor' or testa' 
tor, or to see to the application of his purchase- 
money, even when there is an express charge of debts 
by the testator on the devised estate — at least ■when 
the devisee is also executor ; and in such a case the 
burden of proof is entirely on the creditor to show 
that the purchaser from the devisee- had notice that 
the latter intended to misapply the purchase-money. 
For a purchaser to he affected with constructive' 
notice through his solicitor, the latter himself must 
have actual notice. Geeendee ChHNDEE Ghose n; 
Mackintosh 

I, L. E., 4 Gale;, 897 : 4 C. L. E., 193 

80. Fraud, — Feyis^ 

tration Acts, ’Effect of. — When a person is proved to 
have had a knowledge of certain facts, or to have 
been in a position the reasonable consequence of which, 
know'ledge or position w'ould he that he would have 
been led to make further inquii'y, which would have 
disclosed a particular fact, the la-vv fixes him with 
having himself had notice of that particular fact. 
There may be such wilful negligence in abstaining 
from inquiry into facts which would convey actual 
notice as may properly he held to have the conse- 
quences of notice actually obtained. But if tlierc is 
not actual notice, and no wilful or fraudulent turning 
away from an inquiry into, and consequent know- 
ledge of, facts which the circumstances would sug- 
gest to a prudent mind, then the doctrine of con-- 
struetwe notice ought not to be applied. Construc- 
tive notice may apply as against third persons from s; 
negleot to call for deeds and documents of title, bub 


c 6139 ) 


DIGEST OF CASES. 


( 6140 ) 


VIONDOb’ AWD PFECHASEB-eoH^#««eA 
11. NOTICE — ^contimed. 
Consti'uotive noUGB-^eontimied. 
not to tlic same extent wliei’e a Eegistration Act is in 
operation, as it would wliei’e no Kegistfation Act 
])rev!iils. Affm Sank v. Barns, L. IL, 7 J£. L,, 133, 
followed. If an ugi'nt antliorised to soli property coin- 
laita a fraud against his principal, the principal is 
the person who ought to suiter ami not a stranger. 
DoOIiGA, NaBAIN tiliN V. llANliY MaBHAB MoZBM- 

BAB . . . . I. Ij. B„ 7 Gale,, 199 

31 ^ Megistration , — 

BosneHniosK — Registration Acts, JEffeet of. — English 
Megistrg Acts, Elat, 7 Anne, c. 20^ s. 1 s 2 and 
3 Anne, c. 4, s. 1; 6 Anne, o. 33, s. 1; S Qeo. 2, 
e. 6, s, 1 . — Irish Registry Act, 6 Anne, e. 2, s. 4 (Jre- 
Xand ). — Neither in England nor in Ireland has mere 
registration been held to amount to notice to sub- 
.sequent mortgagees or purchasers. In Bombay the 
Courts have adopted the rule which prevails in 
Anterica, and have held that registration does amount 
to notice to all subsequent purchasers of the same 
property. Possession has been deemed by Hindu and 
Maboraedaa law, as interpreted in the Presidency of 
Bombay, to amount to notice of such title as the per- 
son in possession may^ have ; and any other person 
who takes a mortgage or other cbai’ge upon immove- 
able property without ascertaining the nature of the 
claim of him who is in possession does so at his own 
risk. This is the rule in England also. The Indian 
Begistration Acts prior to the year 1864, like the 
Middlesex Eegistry Act (Stat. 7 Anne, c. 20, sec. 1 ) ; 
the Yorkshire Registry Acts (Stat. 2 and 3 Anne, c. 
4, sec. 1; 6 Anne, c. 85, sec, 1 ; 8 Geo, II., c, 6, sec. 
1), and the Irish Registry Act (Stat. 6 Anne, c. 2, 
sec. 4, Ir.), gave priority of/ank to priority of regis- 
tration. The later Indian Registration Acts — viz., 
Act XVI of 1864, XX of 1866, VI 11 of 1871, and 
III of 1877 “proceed ujion a different principle. 
Under them a registered instrument operates from 
the time at which it would have commenced to 
operate if no registration had been required or m.ide, 
and not from the time of its registration, -which rule 
applies both to compulsory and optionally registrable 
instruments. The earlier decisions, by which regis- 
tration has in India been permitted to supply the 
want of po.ssession, may be attributed to this absolute 
preference so accorded by the earlier Registration 
Acts to priority of registration. In the reported 
cases under the Indian Registration Acts passed in 
and subsequently to 1864, which have not (like the 
previous enactments) given priority of rank to pri- 
ority of registration, the Courts have also regarded 
registration as an equivalent for possession -where the 
instrument earlier in date has been registei'cd, hut 
unaccompanied by possession. The Courts have gone 
a step further, and have held registration under Act 
XVI of 1864 and tl^e subsequent Acts to amount to 
jiotice,' and therefore to atone for the .absence of, and 
to he a sufficient substitute for, possession in the 
validation of title. The rule, however, that registi-a- 
tion is equivalent to possession, cannot he applied to 
cases where the registration of the instrument earlier 
in date has been effected subsequently to the eseeu- 


VEIIDOE 

11, NOTICE— 

Construetive notice— ^contimied. 
tion of the instrument set up against it. LAlcSHiirA:- 
DAS SAB,TjrCSA5!B V. DaSBAT 

[1. If. E., e Bom., 138 

32. — — ■Fricrity. — Fas- 

session. — Vendor and purchaser. — PiirchaLur irith- 
out possession. — Subsequent purchaser with pos.ses- 
sion and without notice of prior purchase. — Thud 
plaintiff purchased the laud in dispute on the 2Sih 
February 1878, and on the same day lodgi.'d liis 
deed of purchase with the Registrar together with 
the registration fee. It was registei-ed on the 2SHh 
April 1878, He was not put in posBcssion of the 
property. The defendant pui'chased the same pro- 
perty on the 1st April 1878, .and on the following 
day lodged Id's deed of purchase with the Registrar 
together with the registration fee. It -Wiss regis- 
tered on the 26th Alay 1878- His purchase was 
accompanied with possession. In a suit brought hj . 
the plaintiff against the vendor and the subswjucnt 
purchaser for possession of the'property, — Eeld that 
the registration of the plaintiff’s deed of purchase, 
not having been effected until after the execution of 
the defendant’s deed, could not have operated as 
notice of the plaintiff’s deed to the defendant, and, 
therefore, could not he equivalent to possession. 
Held, also, that as the defendant was a ptii’chaser 
without notice, either actual or constructive, of the 
plaintiff’s prior purchase, and had taken the pre- 
caution of obtaining possession, both parties being 
Hindus and innocent purchasers, the defendant 
could not be deprived of the benefit of his possession. 
Hasha V. Ragho , . I. L. B., 6 Bom., 165 

83 , Priority.— of prior 

contract.— Specific Relief Act, 1877, s. 27. — Oral 
agreement. — Sale to t/iird person in contravention 
of agreement. — Civil Frocedure Code, 1SS2, ss. 
261, 262 . — Where a bona fide contract, whether oral 
or written, is made for the sale of property, and a 
third party afterwards buys the property with notice 
of the prior contract, the title of the party claiming 
under the prior contract prevails against the subse- 
quent purchaser, .although the latter’s purchase may 
have been registered, and althougli lie has obtained 
possession under his purchase. Chbbdee Kant 
R oy V. IvEISHNA SUKDEB RoX 

[I. L. B., 10 Calc., 710 

See Nemai Chaean Dhabal v. Kokil Bag 

[I. h. B., 6 Gale., 534 : 7 Q. L. B., 487 

84, 1 San-morfgage in 

Gujarat. — Friority. — Priority as between a pur- 
chaser at execution sale and prior mortgagee by 
unregistered san-mortgage. — Plea of purchase toiih- 
out notice. — The general rule in the Presidency of 
Bombay is that, amongst Hindus, possession is neces- 
sary in order to perfect a transfer of immoveable 
property by mortgage or deed of sale as against 
subsequent incumbrancers or purclmsers. The maiu 
ground of this- rule is that possession is notice to all 
subsequent intending mortgagees or purchasers of 
the title of the party in possession. It is, however. 


i ) 


DIGEST OE CASES. 


( 6142 ) 


^SBTDOE AITD PUECHASBB—eoj«ftfflMe<l. 

11. itOTlCE-^contimed, 

Ti'iovity— continued. 

t,lie established and judicially recognised custom o£ 
Gujarat that possession is not necessary in the case 
of a san-mertgage to validate it as against suhae- 
queiit mortgagees or purchasers. The necessity of 
possession being thus dispensed -with, it seems to 
follow that a sainmortgage, in other respects good, 
is valid as against a aubseqneat mortgagee or pur- 
chaser, whether or nob such mortgagee or purchaser 
has notice of the san-niori^age. To hold that a 
subsequent inoi-tgagee or purchaser for valuable con- 
sideration and without notice of a san-inortgage is 
entitled to priority over it, would be tantamount to 
depriving the san-mortgagee of the benefit of the 
custom that possession is lumecessary. Per MeIiVIIiS, 
cT.— Such perfect security is now afforded by regia- 
tration that there appears to he hardly room for the 
plea' of purchase without notice. Seeing that a pur- 
chaser may secure himself against all unregistered 
mortgages )vithout possession by sinjply taking pos- 
session or registering his conveyance, he is, if he 
omit to do so, in pari delicto with the prior mort- 
gagee, and it is difficult to see how he is entitled to 
any relief. SOBHAaCHAND GutAB Chakd ®. Bhai- 
CHAMP , . . . . I. Ii. E., 6 Bom., 193 

12. POSSESSION. 

Q 5 . Vendor remaining in pos- 

session. — Presumption. — Where a deed was exe- 
cuted conveying a man’s entire property to his son, 
ouly two years old, and reserving to himself one 
rupee a day for his subsistence, and after execution 
the conveying party remained in possession,— -JTcZd 
that, in the absence of explanation, no other in- 
ference could be drawn than that the deed w'as 
merely intended to he used as a blind. Seeenatk 
S iKGE ChOWDSEI' V, HtTEEBPEEA 

[10 W. E., 449 

00 , __ — Condition of 

sale,— Acceptance of security by vendor. — Suit to 
realise security. defendant purchased certain 
jewels at a sale by auction, subject to a condition 
that, if not paid for in three days, the goods should 
be sold at the risk of the purchaser. Being unable 
to pay within the time stipulated, he gave a pro- 
missory note for the price, upon an .agreement that 
the vendor should retain the jewels for him, hut 
should not exercise the power of sale Avi thin three 
days. JIdcl that tlio vendor could sue on the note, 
though he retained tlie jewels in his possession under 
the lieu so created. AntEsr, Haves, & Co., «. 
An triiiio CUBNDEE JIunw-b . Bourke, O. C., 158 

07 . Absence of ebange of pos- 

session. — Eindu law.— Incomplete sale. — Accord- 
ing to Hindu law, a change of possession is neces- 
stiry to complete a sale of corporeal property, in 
order to prevent successive purchasers from being 
cheated by successive sales of the same property, and 
to obviate disputes as to Avhat was really, sold. A 
purchaser froni-a Hindu vendor, Avho buys corporeal 
property without possession, does not thus obtain a 
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Absence of ebange of possession— -eo} 2 Zf” 

mied. 

title which, in a suit for specific performance against 
the vendor, he can enforce against a person actually 
in possession under a'title adx'erse to the vendor by 
joining that person as a defendant. Kacug 
Bataji ®. Kaohoba Vithoba . 10 Born 491 

88. Necessity of ebange of pos- 

session, — Eindu and MaJiomedan laics. — Priority. 
— It is a general but not an invariable rule that pos- 
session in the grantee or assignee is deemed essential 
amongst Hindus and Mahomedans to the complete 
transfer of immoveable property, either by gift, sale, 
or mortgage. Exceptions to the above rule pointed 
out. Lakshman Das SAEtrycHAND «. Daveat 

[I. D. E., 6 Bom., 168 

SOBHAaCHAND GUIABCHAND ®. BhAIOHAND 

[I. D, E., 6 Bom., 183 

89. Eindu law.— 

Eelivery'of possession, — Notice. — Delivery of posses- 
sion of property sold is, under the Hindu law, essen- 
tial to complete the title of the vendee against a 
third party purchasing with possession from the 
same vendor without notice of the prior transaction. 
The rule prevails as between competing conveyances 
both of Avhich have been registered. Authorities and, 
Hindu law texts on the subject review’ed. Lalb- 
BHAi Stjeohand V. Bai Ambit 

[I. Ij. E., 2 Bom., 299 

90. — ^ Sale wben vendor is not In 

possession. — Eindu lam. — Necessity of possession . 
— Ejectment. — -A Hindu, whose estate is in the pos- 

• session of a trespasser or a mortgagee, may sell his 
right of entry as such, or his equi% of redemption as 
such, and the purchaser may thereupon sue to eject 
the trespasser or to redeeta the mortgage j but a bill 
of sale by a Hindu vendor, purporting to convey the 
estate itself, executed by a person who is not in pos- 
session, cannot operate as a present conveyance, nor 
enable the purchaser to sue in ejectment. Prahlad 
Senv.Budhu Smgh,2 B. L. P. C., Ill; and 
BTiobdsoonduree Basseah v. Issur Chtinder Butty 11 
B. L. B.y 38, followed. Bikan Singh v. Parbutty 
Koery 22 W. M., 99; Qungahurry Nundee v. Ea. 
ghttbram Nundee, 14 B. L. E., 307 ; and Lokenafh 
Ghose v. Juggobundhoo Eoy, L L. E., 1 Calc., 297, 
referred to. Bai Sueaj v. DAiiBATEAM Daya- 
SHANKAE . . . I, L. K., 6 Bom., 380 

91. Possession, Delivery of. — 

Eindu laio. — Sale. — Possession is not essentially 
necessary by Hindu law to give validity to a transfer 
by sale of immoveable property. Bhukan Bn.ii- 
BAVA V. Bhaiji Peag . . .1 Bom., 10 

92. » Title. — fJindu 

law. — Delivery of possession is not necessary to the 
transfer of ownership among Hindus. PerMAKEBV, 
J.—As a general rule of law, when a vendee has got 
a document which in terms professes to make over 
property, and the document is registered (in ctise 
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12, POSSESSION — continued. 

Possession, Delivery at— continued, 
registration is necessary), lie Ijecomes at once the 
owner without actual delivery of possession. Gtthga- 
HrBES NdNDEE t\ ItAGHEBliAil KCU-DEE 

[14 B. D. E., 307; 23 W. E., 131 

9 3. Hindu laio . — 

Per curiam , — Delivery of possession is not, under 
the Hindu law, essential to complete the title of a 
purchaser for value. Naeain Ciiumdee Chucsiee- 
iByx'TY 0. Dataeam Hoy 

[I. L. E., 8 Calc., 587 ; 10 C. L. E., 241 

Nagubai V. Motigie Guiiu . . 1 Bom., 5 

94. — Hindii law.— 

Under the Hindu law ciuTent in the Madras Presi* 
doncy, possession is not necessary to complete a sale. 
VaSGBEVA BhALI-B V. HABASAAiaiA 

[I. L. E., 5 Mad,, 6 

95. — ^ Want of possession. — Hindu 

law, — Sale before Transfer of Froj^erty Act. — Pos- 
session.— Mndsx the law administered in the Madi-as 
Presidency iii the case of sales of land between 
Hindus made before the date of the Transfer of Pro- 
perty Apt, 1882, where all has been done that the 
parties contemplated to complete a sale, the title of 
the purchaser cannot be defeated in favour of a 
second purchaser merely by reason that the latter 
obtained and the former did not obtain possession, 
Hamasami Ayyangae V, Maeimuttb Bhattan 

[I. L. E., 6 Mad., 404 

96. — Sale of land ly 

a Hindu . — Vendor without “possession. — Conveyance 
of right of action. — Where a Hindu vendor sold his 
share in certain land, but expressly stated in the 
deed of sale that he was out of possession j that the 
land was in the hands of a third party, to whom it 
had been mortgaged without the vendor’s authority j 
and that he (vendor) empowered the piu-chaser to 
bring a suit against the person in possession in order 
to recover the vendor’s share in the land, with mesne 
profits, — Held that what the deed contemplated was 
nothing more than the transfer of the right of entry, 
although, according to the invariable mode of ex- 
pression in such documents, the vendor professed, in 
terms, to convey the profierty itself. Held, further, 
that the purchaser acquired the same right of action 
which his vendor possessed, notwithstanding that the 
vendor was not in possession at the date of the sale. 
VaSUDEV HaBX V. TaTIA hJABAYAN 

[I. L, R., 8 Bom., 387 

97. Transfer of pro- 

perty by a person not in possession . — Validity of 
such transfer.— Hindu laic. — The plaintiffs sought 
to recover possession from the defendants of certaiu 
land, claiming under a haraniama executed to them 
by one M. ‘ The defendants contended that M. bad 
never been in possession of the laud. The lower 
Appellate Court held that as M. was notiu possession 
at the time on the kararnamiv was executed, the 
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13. VOSSESSION— continued. 

Want of posaeaaion—eontimfed. 
plaintiff’s claim was not maintainable. On appeal 
to the High Court, — Meld, reversing the decree of 
the lower Appellate Court, that the circumsf ance of 
M.’s not having been in possession at the time 
the kararnama ivas executed "did not prevent the 
plidutiffs from recovering possession from the de- 
fendants. Halidas v. Kunhaya .Lull, I. L, P., II 
Calc., 121 : L, It., 11 I. A., 219, referred to and 
followed. Ugaecuanb Manaokchaku v. MabaI’A 
SOMANA . . . I. L. E„ 10 Bom., 324 

88. — Hindu law. — Sain 

of land . — Though, by Hindu law, on a sale of land 
it is not absolutely necessary that the purchaser 
should be put in possession, it is requisite that th(? 
vendor should at the time of sale be in possession of 
the property sold. GibbHAB PaE-taeam v. DA.iX 
Duiabheaai ... 7 Bom., A. C., 4 

99 . ; Mahomedayi law. 

—Sale when vendor is out of possession . — A sale 
among Mahomedans, unlike a sale between Hindus, 
is valid as against a third partyi even though the 
vendor was not at the time of the sale in possession 
of the property sold. Adamkhaw v. Abaeakhi 

[I. Ii. B., 6 Bom., 645 

See also Mohistudiit v. Mancheeshah 

[I, t. E., 6 Bom., 650 

13. PURCHASE OP MORTGAGED 
PEOPERTT. 

100. Bona Me purchase with- 

out notice of prior charge.— 'Per Peacock, C, 
J., Noemak, and Pundix, JJ.. (Bayiey and 
CampbeeIi, JJ., dissenting). — The* fact of a pur- 
chase of land under a deed of sale being bond fide 
and without notice of a prior charge, does not pass 
the land free from the prior charge. MaheswaU 
Bax Sing v. Bhikha Chowdhby 

[B. L. B.,|Sup. Vol., 403 
S. C. 1 Ind. Jur., N. S., 122 : 5 W. E., 61 

101 . Obligation of purchaser. — 

Inquiry by infendiny purchaser . — An iiitending pur- 
chaser of i)roperty which has been previously mort- 
gaged, who has no reason to suppose it to be joint 
family property, or the vendor to be a member of 
a joint family, and who has inquired of and learnt 
from the mortgagee that there ‘was no fraud, is not 
bound to make any further inquiry. Kylasu 
IVAMINEE DOSSEE V. TABINEE ChGEN BoSE 

[20 W. B., 100 

102. Priority. — Mortgage. — Pos- 

sesion. — Registration. — A registered mortgagee, 
though without possession, is entitled to i)riority over 
a subsequent purchaser. Sundae Jagjivan v. Go- 
pad Eshvant . . .4 Born., A. C., 68 

But au unregistered mortgage without possession 
is not valid against a purchaser with possession. 
Gahpai Bajashei V. Ehandu Chaugshep 

[4 Bom., A. a, 68 


( 6145 ) 


DIGEST OF CASES. 


c 6146 ) 


TilKDOH AND PURCHASEE— eo«^^H^{ed. 
13. PUilCHASS OP IIORTGAGBD PROPERTY 
— continued. 

103. Mortgage by member of 

ioint B!indU family.— Aarreizder of equity ofre- 
“demption. — Fu rohascrfor valuable consideration, — 
Fleadiiu /. — A member o£ a joint Hindu family grant- 
ed a usufructuary mortgage : he subsequently, with- 
out the knowledge of the co-partuers, released the 
equity of redemption. On hearing of this, the co- 
partners contested the validity of the release. Seld 
that the parties claiming from the pei’son to whom 
the release was made, took, so far as the co-partners 
were concerned, a title only as mortgagees. Radiia- 
KAXH Das 1 ). Elliott . . 6 B. li. R,, 630 

S. C. Rabhatiath Das w. Gisbobne & Co. 

[15 W. E., P. C., 24 : 14 Moore’s I. A., 1 

104. Purchase by mortgagee. — 

Fossess io n, — Fr iority . — liegist ration. — A l’egi.stered 
mortgage without possession has priority over a 
subsequent registered sale ami conveyance with pos- 
session. By a duly-registered deed, I), mortgaged 
land to the plaintiff witli power of sale. , On default 
made by I)., the plaintiff brought a suit for a sale of 
the mortgaged land ; but, pending the suit, F. sold 
the land to the defendant, who registered his convey- 
ance and entered int .0 possession. The plaintiff sub- 
sequently obtained a decree, and *at the e-vecution 
sale became himself the purchaser. la the present 
suit he sought to recover possession from the defend- 
ant. Feld that the plaintiff was eiltitled to recover. 
His rights as mortgagee included the right of 
bringing to sale the property as it subsisted at the 
date of the mortgage. The property having been so 
brought to sale, the purchaser acquired a right free 
from any created subsequently to the mortgage and 
subiect to it, Sheingae.ptjue v. Pethe 

[I. L. E., 2 Bom., 662 

105. Riglits of mortgagee.— Jfori- 

yage, Sale without disclosing. — Estoppel.— The three 
senior members of an undivided Hindu family— the 
remaining members of which had disappeared — set- 
ting forth a ground of necessity, executed to the plain- 
tiff, in November 1870, a mortgage, duly registered, of 
a piece of land which formed part of the family estate. 
Certain judgment-creditors of the absent member 
subsequently attached and sold his share in the said 
land under their decree. The plaintiff’s undivided 
sou purchased it, and in 1872 re-sold Lis right, title, 
and interest in it to the defendant’s father, without 
disclosing the fact of his father’s mortgage, but 
wdtbout any active fraud on the part of himself or 
his father to suppress the fact from the knowledge i 
of his purchaser. In 1874 the plaintiff obtained a 
decree upon his mortgage, and attached the land. 
In a suit by the plaintiff to establish his right as 
against all the laud included in his mortgage,— EeZrf 
that the mortgage being, under the circumstances, a 
valid one, the sale of the absent son’s share was sub- 
ject to the lien created thereby, which lien was not 
disturbed by the purchase and subsequent sale of the 
share by the son of the mortgagee. The origin of 
the sou’s title was stated in the deed of sale to the 
new purchaser, who, hy the fact of its being a sale of 


I VBHDOE AND PUEOHASEE-£*0H//«riefr 
13. PURCHASE OP MORTGAGED PROPERTY 
— continued, 

\ Eights of mortgagee— cowfMZietf. 
a share, was put upon inquiry. The mere vrant of 
disclosure, by the plaintiff’s undivided son, of his 
( father’s mortgage, %va8 not enough to create an 
[ estoppel against his father seeking to establish bis 
1 claim under the mortgage. Jo-shi r. Josin: 

[I. L. R., 2 Bom,, 650 

106. — ^ — — Sale of equity 

of redemption. — RigM of purchaser. — Parties . — By 
two deeds, dated respectively the 32ud Pebrufiry 
1868 and 7tb September 1872, and duly registered, 
A. mortgaged the lands in dispute to B. for a term 
of years which expired in 1880. On 10th October 
1873 A. executed a razinama in favour of B., relin- 
quishing all his right in the said lauds, and B. next 

I day executed a kabuliat to Government for the 
lauds, which thenceforward w'ere entered in B.’s 
name. Previously to the second mortgage and razi- 
nama to B.,—vig., on 21st March 1870. — A. had, hy 
a duly-registered deed, mortgaged the same lands to 
the plaintiff, who in 1874 brought a suit against 

A. upon his mortgage and obtained a decree, under 
which he sold the mortgaged property, and became 
himself the purchaser thereof. Before and at the 
time of the institution of this suit, B, was in posses- 
sion of the mortgaged land, hut was not made a 
party to the suit. In 1877 E. sold the land to 0. by 
a duly registered deed. In a suit brought hy the 
plaintiff against B, and C. to recover possession 
of the land so purchased by him as above mentioned, 
at the sale in execution of his own decree, — Held 
that BJ’s possession at the date of the plaintiff’s suit 
upon his mortgage was sufficient to put the plaintiff' 
on inquiry, and to constitute legal notice to him that 
the equity of redemption was at that time vested in 

B. , and it was therefore the plaintff’s duty to have 
made B. a party to the suit brought by him against 
A., who had then alienated the equity of redemption 
to B. ; and not having done so, the plaintiff could not 
rely, in support of his own title, upon a purchase 
under his own irregularly-obtained decree, and could 
not, therefore, stand in fi, better position as against B. 
than if his original suit had been properly consti- 
tuted, — i.e., he was hound. to give B. an opportunity 
of redeeming his mortgage. Nabu v. Gulabsing- 

^ [I. L. E., 4 Bom., ‘,83' 

107. Pureliase subject to mort- 

gage. — Right to redeem . — Good title at time of 
hearing of .suit. — Certificate of sale. — The property 
in dispute was mortgaged by its owner to tlie de- 
fendant with possession on the 3rd October 1S47. 
On the 3rd December 1861 A. obtained a money- 
decree against the son and heirs of the mortgagor. 
In execution of that decree the property was sold 
subject to the mortgage, and purchased hy B. on the 
12th August 1864. Before confirmation of the sale, 
B., on the 1st September 1864, sold it to C., who, ou 
the 30th March 1877, conveyed it hy deed to the 
plaintiff. On the 27th September 1877 the plaintiff 
brought a suit for redeeming the property, and at the 
hearing produced a certificate of sale, dated the 27th 
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X'-ENBOR AND PURCHASER— cosOftKei. 
13. i’UllCHASE OF- ;M0UTGAGKD PROPEllTr 
■—continued. 

Pureliase s'abjeet to mortgage— continued. 
OctoLcr 1S77. Tliti corfcitleato wjis applied for in 
Aliiy IS/ /, and issuud to €., reoiting the sale to B., 
and tiu; t-alo by B. to O. The Court of first iiMUinet? 
rillowed the plaintiff to redeem on payment of a eur- 
taiu sum of mom;y to the defendant. The Asshstrait 
Jndgij, on appeal, reversed the decree of tin; first 
Court on the ground that the certificate of sale was 
not in (ixistenea; at the date of the institution of the 
suit, and that, therefore, the plaintiff liad then no 
complete title. On appeal to the lligli Court, — Held 
that the plaintiff^ having ynu’chased and paid for the 
erjnity of redempLioti, was entitled to re<loem, al- 
thongli the (Certificate of sale was not issued until 
after the suit had eonunenced. If a party, whose 
title is to some extent imperfect, seeks to redeem, 
and is ahle to prove a perfect title at the hearing of 
his cause, he should have a decree for redemption, 
HarJeisandas Narandas v. Bai Ic/iJia, I. L. jB., i 
Bom., 155, and Lalbha-i Lalchmidas v. Haual Mir 
Kamaliidin Husen Khan, 12 Bom.,247, explained and 
distinguished. Keishnaji Ravji b. Ganesh Bappji 
[I. D. R., 6 Bom., 139 

108. Purchaser of mortgagor’s 

interest. — Priority. — Purchaser of valtie mthoict 
notice of a prior san-moAyaye. — Suit hy mortgagee 
against pur cliaser to establish right to attach pro- 
perty. — Eight of purchaser to redeem. — Parties . — 
P'orm af decree.— Ou the 23rd March 1869 a house 
was inoi'tgaged hy its owner, P., to J. hy a san-mort- 
gage. After’ the death of P., his heirs, B. and T., ou 
the Stir July 1869, executed to the plaintiff a san- 
mortgage ,of the same house for B62. That mort- 
gage was neither registered nor accompanied with 
possession. On the 27th July 1869 D. and T. sold 
the house to the defendant. The deed of sale was not 
registered. A part of the purchase-money was ap- 
plied to the payment of the first san-mortgago, which 
was then delivered up to the defendant, with a re- 
ceipt on it by J., who acknowledged to have received 
from the defendant the amount due on his mortgage. 
The defeudaut, however, omitted to take an assign- 
ment of that mortgage to himself. The plaintiff 
sued Z). and T. on his san-inortgage of the 9th July 
1869, and in 1872 ohtaiiujd a decree for the recovery 
of the mortgage-clcht out of the mortgaged proper- 
ty. Tlie defendant was not made a party to that 
suit. T'he plaintifli attached the house m execution 
of his doerco, but the attachment was raised on the 
ap{)lica.tion of the defendant under section 246 of the 
Civil Procedure Code, Act VIII of 1859. The plain- 
tiff then sued the defendant to establish his (plain- 
tiff’s) right to attach and sell the house nmler his 
sau-mortgage. The defendant answered that he was 
:i purchaser for value, without notice of the plaintiff’s 
mortgage. The plaintiff’s claim -was dismissed by the 
first Court, hut allowed by the Appellate Court. On 
special apyjeal, — Reid that the defendant’s plea that he 
was a purchaser for valuable consideration, and without 
notice of the plaintiff’s sau-mortgage, would not avail 
t;o defeat that niortgago under the established usage of 
ijiujaral in favour of san-mortguges. Reid, further. 
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timied. 

that the defendant, having heeomo ejititied by his 
purchase at least to the equity of redemplli'ni in the 
Imiise, ought to have been made a ])arty to the plain- 
tiff’s original suit on his mortgagi-,” and was not 
hound by the decree in that suit, and was entitled to 
a reasniiahle tiiiUi to redciau tin; house fvont th/; plain- 
tiff’s mortgage. Sohhagehand Galahehn.nd v. Ithni- 
chaiid, I. L. E., 6 Bom,, IDS, followi'd, .NAKA^^ 
PUIISHOXAM y. DoLATRAJI ViECJTAXn ‘ ' 

[I. D. B., 6 Bom., 538 


14. PURCHASE-MONEY AND OTHER PAY- 
MENTS BY PURCHASER. 

109. Non-payment of pur- 

chase-money. — Tetider., — Payment info Court . — 
Suit for specific performance. — Plaintiff had entered 
into a contriict with one of the defendants for tlie 
pui-ehase of certain immoveable property, and after 
he made a small advance the contract was written 
out and registered. The purchaser refusing to pay 
up the purchase- money Unless ihe vendor paid the 
costs, or half the cost.s, of registration, the latter re- 
sold the property to a third person. The present suit 
was to compel the completion of the contmet and 
delivery of the property, Reid that the Court was 
hound to see whether it was or was not the intention 
that a complete and binding sale should take place, al- 
though the purchase-money was ndt paid. Held, also, 
that in bringing such a suit, the plaintiff was hound, 
if he had not i>revioiisly tendered the money to the 
defendant, to pay it into Court. Mahadoo Begum. 
«. Hubeebool Hossein- . . 15 W. R., 44 

110. Advance of purchase- 

money. — Lieti on purchase. — Eepayment. — Suit for 
possession. — B. advanced money to A. for the pur- 
chase of an estate. The estate was purchased by A., 
but it was conveyed to B. Reid that before A. 
could maintain a suit to obtain pos.scssiou of the land, , 
he was bound to pay or tender the money advanced 
hy B. Bhoybub Chunber Sein v. Anunomoye 
CuowBHKAiN .... Marsh., 494 

111 . ^ Right to i’-efund of pui’- 

ehaae-money. — Failure to give possession. — Suit 
for purchase-money.— -A purchaser of property of 
which possession was contracted to he given, but the 
vendor is unable to fulfil the contnwit, is at liberty to 
sue for repayment of the purehase-money, and is not 
obliged -feo sue for possession of the property. Mo- 
HtJN Lae V . Behabee Lai . . 3 N. W., 336 

112. — — — — Bona fide pur- 

chaser.— Eefund of purchase-money . — A bond fide 
purchaser was held to be entitled to a refund of the 
purchase-money in a c-ase where some dispute having 
arisen as to the purchase, the matter was referred to 
arbitration ; and it was held that the v’endor had no 

i authority to sell. . The principle of caveat emptor 
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Eight to refimd of purehase-money— eow- 

tmued, 

does nofc apply to such a case. Kishen MOOTS' 
Seaea V. RaaI: Chespes Dey . 3 W. B., 28 

— — __ — Hefusal io per- 

form eoniracS,-^ Omission to repudiate sale. — Suit for 
recoocrt/ of purchase-tnoneff. — The defendants had 
sold certain property to the plaintiif. They after- 
wards refused to ell'ect mutation of names in favour 
of tl'.o plaintiff, 011 the ground that he hadmot paid 
off a certain mortgage on the property, which he had 
prorniBL'd in the contract of sale to do. They did not 
repudiate the Siile or tiie plaintiff’s title under it. Held 
that the refusal was not tantainouut to a rescission of 
tlic sale, and that a suit for the recovery of the pur- 
chase-money would not lie. Sieaj-ood-do'wiah 
Noob Ahmed . . . . 5 H. W., 194' 

114, — ^ Suit to recover 

deposit of pureJiase-money. — Olligation to tender 
conveyance for execution. — In a suit by a pui’chaser 
of immoveable property to recover a deposit, paid by 
him on account of the purchase-money to the auc- 
tioneer, the vendor having refused to convey to the 
purchaser, save by a deed which should describe the 
premises by reference to another deed, not shown to 
the purcliaser at the auction, and of the contents of 
which he had not then any notice, — HeW that the 
purchaser was not bound to have tendered a convey, 
aiice engrossed to the vendor for execution, together 
■^vith the residue of the purchase-money, before suing 
to recover the deposit. Essaji Adamji v. Bhimji 
Fubshoiam . . .4 Bom., O. C., 125 

115. Illegal sale . — 

Sale by coparceners without assent of others . — 
Where a sale by two coparceners in favour of 
another was set aside, on the ground that the sale by 
a coparcener without the consent of the others was 
illegal, — Meld, on the suit of the vendee to recover 
the purchase-money from the descendants of the 
vendors, that the purchase-money was lihe a debt, 
and payable by the heirs, in proportion to the shares 
inlierited by each, Oomedee v, Cheda Laid 

[2 Agra, 284 

lie. Ref tend of 

purchase -money by heir talcing after widow. — Meld 
that vi party succeeding as heir to an. estate, the sale 
of w'hich, by the widow of the person from whom he 
inherits, has been set aside, is bound to reftmd the 
purchase-money paid to the widow for the purpose of 
discharging liabilities on the estate. Roostem 
S iEUH V, Aium Singh . , ,1 Agra, 291 

117. - — Failure to regis- 

ter. —S^tit for ref und of purchase-moneg. — Set-off . — 
The plaintiff agreed to purchase land and paid down 
the purchase-money, taking from the vendor an 
agreement that if ho did not register the conveyance 
he would return the purchase-money. The plaintiff 
entered into possession, but the vendor failing to re- 
gister the conveyance, he sued to recover back his 
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Eight to refxmd of purehase-money — son« 
tinned. 

purchase-money. Meld that he was entitled to a re- 
fund of the purchase-money. The purchaser w-ho 
had obtained possession might or might not, accord- 
ing to the particular circumstances of the case, bo 
liable to pay the vendor a reasonable amonnt for the 
occupation of the land •, but when no set-off i.s plead- 
ed, the vendor could only claim such amount by a 
separate action. Cotot oe Wabds v. Nixta Kaii 
Debi . A.a, 353:12W.B., 2ST 

See Gtjett Pbasad Roy ®. Dhaneat Sinqii 

[5 B. L, E., Ap., 46 : 14 W. E., 20 

Pbabchbam Hazea V. Robinson 

[3 B. L. E., Ap., 49 : U W. B., 398 

118. Furchaser at 

revenue sale afterwards set aside. — Suit to recover 
purchase-money. — Vohmtary payment. — A person 
who, with notice, buys property subject to a contin- 
gency, which may defeat or destroy the interest 
which is the subject of the sale, is not entitled to he 
relieved from his bargain and to recover the’purcbase- 
money, merely because the contingeney contemplated 
actually happens, and the property either does not 
become, or ceases to he, Available for his benefit. 
Rami’hhtjii Singh v. Bissesshe Lai Sahoo 

[15 B. L. E., 208 : 23 W. E., 305 
L. E., 2 1. A., 131 
Reversing the decision of the High Court in 
Bissesshe Lai Sahoo v. Ramttjhhi Singh 

[11 B. L. E„ 121 ; 19 W. E., 351 

119. Voluntary payment. — Fay- 

ment to prevent sale. — A payment of money to pre- 
vent a sale about to be effected in execution of a de- 
cree cannot be called a voluntary payment, whether it 
is made by the judgment-debtor or by a third party 
claiming the property. Omeito Laid Siecae v. 
Kamdhun Chaeee . . ,18 W. E., 503 

120. — — - — Fayment by 

purchaser at execution sale. — Furchaser looMng to 
application of money to pay debts on estate.— A. 
purchaser was held entitled to recover the amount 
paid by him on account of previous mortgages, when, 
in making these payments, lie merely acted for the 
debtor who had borrowed the money from him, and 
what he did was to, see tliat that money so borrowed 
■was properly applied in clearing off the debts which 
i-endcred his own purchase unsafe, and of the ex- 
istence of which he was at that time cognisant. 
Wa JED Hossein V, Ahmed Keza 

[17 W. E„ 480 

121. Sale whilst un- 

der attachment. — Caveat emptor^ — Fraud. — T. sold 
a mouzah, of which he was owner, to Z. At the time 
of sale the mouzah was under attachment in execution 
of a decree obtained against T. by R. Z. paid the 
amount of that decree to prevent the property which 
she had purchased being sold- in execution, Z, waa 
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1-L PURCHASE-MONEY AND OTHER PAY- 
MEPTTS BY PUIICHASEE— 

■Voliuitary ■payment— cordinmd. 
iiiider no obli^ntion otlierwise to pay the amount of 
tlio (lecroo. Held that Z, was entitled to recover 
uoraiuit 2'. tue aiaount so paid. Zahcbak ». Tayieb, 
[2 B. B. E., A. a, 86 ; 10 W. B., 380 

122. ^ Purchase from 

IThidu “cidoto. — Aliemtion set aside hy lieir. — Suit 
ly 'yurchiser to yecorer movey paid on, mortyage.— 
I'lie plaintiff purchased iin estate from a Hindu 
widow in possession, a,\ul after his purchase he paid a 
dfiht for wliich the property sold had been niort- 
gaf(cd liy tile late husband of his vendoi'. Suhgefpient- 
ly the daughter of the vendor claimed the property 
as heir of her father, and recovered possession of it 
from the purchaser by suit. . The purchaser then 
sued the heir for a refund of the amount of the niort* 
gagc-deht paid by him. EeM that the pnrcimser was 
entitled to recover. Pobah Misea b. Habsaean 
Miska . . . . 8 B. B. B., Ap„ 55 

15. PURCHASERS, BIGHTS OF-^ 

123. Purohaser from Hindu 

executor. — Inquiry by purchaser. — Senible^ — A 
purchaser from a Hindu executor is not bound to see 
to the exact amount of the debts wliich the testator 
has directed the executor to pay, or even to inquire if 
any such debts actually existed; he need not look 
further than the will itself. BooelaeIi Khettey 
AIohiaia Chtjek Boy . 10 B. L. E., 271, note 

124. Specific performance, BigHt 

to. — Sale bona fids hut not of final character. — Prior- 
ity otier attaching creditor. — A deed of sale, though 
not strictly of a complete and final character, yet, if 
genuine and duly attestetl, may be suftleient to bind 
the propertj' and to* give the purchaser the I'ight to 
demand a specific performance of the contract and 
the execution of such further assurances as might be 
deemed necessary to invest him with a complete title 
to the property. Such a deed would necessarily pi-e- 
vail over any intermediate attachment of the property 
for debts due from the original proprietor. Lalea 
Chooitiselal Naginbas V. Sawaechund Namedas 

[5 W. E., P. C„ 111 

125. — Validity of sale.— 6'ai'e for 

‘Valuable consideration. — Intention to transfer .- — 
lleld that the mere fact that the sale to the plaintiff 
was instigated by some discharged mortgagee does 
not of necessity make void the plaintiff's raght as pni'- 
ehaser, if it be found that the vendor to the plaintiff 
had some right or interest in tlic property by inherit- 
ance, and transferred it for valuable consideration, 
with the intention that it shoukl take effect as a 
transfer of his rights as heir. Mahomed Paizadi 
Khan- a. Gumga Bam . . . 1 Agra, 112 

126. Conveyance by 

-mortyagee tsith power of sale. — Absence of confirm- 
atiou by mortgagor. — B, Co., mortgagees with 
power to sell, sold the mortgaged property to the 
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Validity of sa\e—co7ttinnei: 
elefendauts. No deed was executed until some 5’e:n’3 
aft(;rwards, when the mortgagor was dead. The 
deed was in the form followed when a inortgag.-e is 
the vendor, and the mortgagors join in the convey- 
ance; bat the words of conveyance were Ify themort-. 
gagees alone, and wdthout any ciniiirmation Isy the 
mortgagor, i/e/ri that the purelsaser did Uut by thu 
deed acquire an indefeasable estate. DopCEaT 
Wise 3 W. B., 157 

127. Effect of nale.— Purchase of 

rights of Mahmnedan widow.— Failure to take ac- 
tual possession. — By an order passed under Act XIX 
of 184d, A. was declared entitled to take possession 
of a fourth slnire of her deceased husband B.’s estate 
which devolved upon her according to Maliouiedaa 
law. B.’s nephew C. sued to I'eeover this share on 
the gi'ound that A. had been divorced and this salt 
was pending when the present suit was brought by 
the pui'chasers of A.’s rights. It being found that A. 
never took actual possession of her share under hei' 
decree and that C. was in possession of the wdiole 
estate,— Beid that vendees could not be placed in 
a higher position than their vendor was when U.’sstiit 
was brought against hei', and all that they were entitled 
to was the right to represent her in the pending suit. 
Mahomed Gowhhb Am Khan v. AzEEMooDDEEir. 
Mahomed Gowhoe . Am Khan v. Gooi Hegh si. 
Mohomed Gowecb Am Khan ®. SHtrsDEHNissA 
Begum .... W. B., 1864, 93 

128. PureHaser of fractional 

sliare of estate. — Right to cultivate Imd.—Rate 
of rent. — In the absence of any reservation or restric- 
tion, the purchaser of a fraction of a share of an 
estate acquires a right either to cultivate a propor- 
tionate share of the lands cultivated by his vendors 
on the same conditions as to favourable rents as tlmse 
under which they, as proprietors, cultivated it, or to 
claim Ills shave of the rents of these lands just as he 
would from any ryot of the estate, but withmrt any 
other sum as mesne profits. Chyttjn Singh o. 
Kayessue Kookwue . . . 5 W. B., 117 

129. Specification of land sold. 

— Purchase of specified la-nd with description of 
amount. — A party who buys a specified ■ talouk with 
the additional description that that talook contains so 
much land, gets the whole land which the specifica- 
tion of his vendor covers and which was intended to 
be sold, although it may he more than was contained 
in the description. Ameeeoonissa Khatoon 
Kumola Kan I Roy . . .MW. B.., 117 

130. — — — Omissio-a to 

specify area sold. — Misdescription. — Compensation 
for smaller area. — The specification in a deed of sale 
of land of the area of the land sold primd /aeie implies 
that the area was regarded as material by the parties, 
and, unless it is clear that the precise area was not 
regarded as material, proportional compensation will 
he awarded to the purchaser of land the real area of 
which is found to fall short of the area specified in 
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SpeeiSeHtion of land qoM.— continued, 
iliu deed of sale. Spleman Vadu v. Tbikamji 
Vewi . . . . .12 Bom,, 10 

131 , -—— Specification in 

mie certificate, — Sale hy purchaser at execution 
sale who has obtained possession under a certificate 
of sale more extensive than the decree,~Wh.eTe a 
(ieerue-holder obtains an, order for tlie sale of his 
judg'meiit-dehtor'’s interest in certain property, and, 
becoming purchaser at the sale wliich follows, receives 
a sale certificate going heyond the order, he cannot 
avfiil himself of anything in the certificate beyond the 
0 rder. If, however, he obtains possession according to 
the certificate, and sells to a bond fide purchaser with- 
out notice of the difference between the certificate 
and the order of sale, the latter has a good title. 
GOWBBE IvUMPb BhUTTAOHASJEE V. SPETJT ChtjN- 
DEB Doss Biswas . . . 22 W. B., 403 

133 , ISTon-registration, Effect 

ot.— Proof of actual contract of sale and possession 
on pai/ment of purchase-money, — S.eld that it does 
nob follow from the non-registration within the time 
fixed for rogisti’ation of a deed which was executed 
before the Registration Act came into opei'ation, that 
the purchaser has accpiired nothing by his purchase, 
or that the vendor is to resume possession of the pro- 
perty, if it he shown that there was a contract of 
sale, and that in pursuance of that contract the 
purchaser paid the money and obtained possession. 
Bam Stopn Dass v. Ram Chund . 1 Agra, 283 

133. — Non-registration.— of 

0' decree. — Decree on mortyage-bond.— -Registration . — 

Right to execute decree. — A decree-holder purported 
to sell to A,, by private sale, all his right, title, and 
interest in a mortgagc-de’eree obtained by him in a 
suit-oil a mortgage-bond against the mortgagor. The 
■deed of sale was nob registered. Afterwards, by a 
registered deed of sale, A. conveyed all his right, title, 
and interest in the same decree to R. Seld that 
the right to execute the decree as a mortgage-decree 
did not pass to B. Koob Laei Chowdhet ^•. Nit- 
TVA Npyi) SiNan . . ' I. Ii. B., 9 Calc., 839 

S. C. Hub Lab Chowbhkt v. Nitttanpnd 
Singh . . . . 12 C. L. B.,_393 

134. Assignment of indigo fac- 

. tory. — Right to rent and to indigo manufactured , — 

Where a plaintiff sued on the alleged purchase by 
liiui of the rights and interests of certain parties in 
an indigo concern, it was held that the rents collect- 
ed and appropriiited, and the indigo manufactured 
and taken away before the date of the purcliase, 
, could not form part of the stores and assets sold to 
the plaintiff, unless the sale of the assets, &c., had 
been as from some date prior to the date of purchase. 
Chun-uek Coomab Boy v. Wiieins 

rio W. B., 311 

135. Assignee, Lia- 

hilitij of, to creditor of the factory. — Creditor, 
Rights of.—'Dena powna, Contract to take over 
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, 15. PUECHASERS, RIGHTS 0¥— continued. 

Assignment of indigo t&Qtovj— continued. 

— A, by deed duly registered, assigned his interest 
in an indigo factory to B. In the deed was a 
recital that it had been agreed that B, should 
take over the dena powna account of the factory as 
the same stood on the 30th September 1856. C. 
sued A. and B. Jointly to recover rent in respect of 
lands which had been occupied under a lease from 0. 
with and for the use of the factory, and which was 
due on the 30th September 1856. B. raised the defence 
that the debt was not included in a schedule, dated 
30th September 1856, signed hy A., and which he 
alleged had been furnished to him by 4. as contain- 
ing a list of the liabilities of the factory. Held, if a 
trader or other person in this country assigns his 
stock in trade and effects to another, and such other 
person enters into a conti’aet with the first to pay the 
debts of the concern, or a certain portion of such 
debts, the contract and assignment create a liability 
to the creditors in whose favour such contract is 
made, which they may enforce by suit; nor is the 
creditor hound to elect between his original debtor 
and the assigpee, but he may Join them as co-defend- . 
ants in the same suit. Held, also, per Peacock, C. 
J., and Noemaw and Kemp, JJ. (Steeb and 
Sbton-Kaee, JJ,, dissenting), the case must he 
remanded to the lower Court to try what was the 
agreement between A. and B, as to S. taking over 
the dena powna account of the factory, whether the 
schedule was an essential part of the contract or not. 
Keaenes V . Bhawani Chaeaw Mixtee • 

LB. L. B., Sup. Vol., 54 : W, E., E. B., 167 

Pflooti Koonwae u. Chaedon 

[6 W. E., Act X, 89 

130. — — — Liability of 

assignee to creditor. — Bond given by former proprie- 
tor. — When the holder of a bond from the former 
proprietor of an indigo factory had madp no demand 
on it Jor twelve years, nor apprised the assignee of 
its existence as a debt due by the fsictory, it wms held 
that ho could not come down on the present proprie- 
tors, but must look to the obligor of the bond person- 
ally for satisfaction. Hubeebpnissa v. Cox 

[W. B., 1864, 266 


IG. SETTING ASIDE SALES. 

137. Ground for setting aside 

sale,- — Stipulation to have mutation of names . — 
Refusal of revenue authorities to register name of 
purchaser. — Where a person purchased certain lands 
under a deed of sale, in whieli the vendor undertook 
to apply to the revenue authorities for the transfer 
of the lands to the name of the vendee, and did so, 
and both persons clt^rly understood what they ^vore 
doing, — Held that the refusal of the revenue 
authorities to enter the purchaser’s name in the 
mutation register did not constitute a ground for can- 
celling the sale and recovering the ]nircluisc>-nionc,y. 
Gedeeba Kobixa V . Debenbeo Na'bain ICon^wak 
[26 W. E., 352 
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16. SK'i'TING ASIDE SALES~coKO-«tfeiC 
Ground for setting aside BOle—couHritied. 

» 138 . — — Bona fate pur- 

vhmefi'OM- fji'.ardimi of Jllndv. isidow acting colltt- 
.-iiveljf . — The plaiiitifl! v,-as ejititled, in right of Iier j 
dcocased Imshninl, to the erf.ilty of redemption in a ; 
morrguged estate. IIoi' in collusion with 

the looi'tgiigtjc, instituted a foreclosure suit, in which ' 
she was represetited isy fclie gutirdiau, wlio snhmitted 
to a dccrei,' ; and uiider tluit docroe the p)-oj)crfcy %r:i.s 
sold, and tho'defendiuit Itecanie the purchaser. Held 
that tiie detViidant la'ing a bonajide ])urehascr, the 
h; was not liahle to he sot aside. K n ETiiimoNKK 
Dasses V. Kiskenmohcx Mitxee . Marsh., 313 

S. C. S3 EIIBN MoHE.V SflXTEE t'. KllETTEUMONEH 

Dasshb . . . . 2 Hay, 196 

17. VENDOR, RIGHTS AND LIABILITIES 
OF— 

189. Unpaid vendor.— 

^0 'deliver under payment. — Right after delivery . — 
A ptirty selling laud may refuse to giw delivery until 
the eonsideration is paid; bub havitig%iven delivery, 
he has no right to retake possession sind pay himself 
the purchase-money out of the usufruct. • Pebm 
SooNDVBBE Dossia 33. Geise Ckpnber Bhctta- 
CHAHJBB 10 W. B., 194 

140. — Failure to pay 

whole of eomideration-maney , — When a vendor of 
land is not paid a portion of the consideration -money, 
•lie cannot wholly disaffirm the contract, hut he can 
establish his lien on the land as an unpaid vendor. 
Mohstjm Aiix 33. Baiasoo Kobe . 2 Hay, 576 

14L Vendor’s lien 

for unpaid purckase-moneg . — In a suit claiming pos- 
session of land purchiised by the plaintiff from the 
defendant, the Munsif threw out the claim for want 
of consideration 5 but the District Judge found that 
the plaintiff was entitled to have the hind, and that 
the defendant might sue for the purchase-money. 
Held that the equitable doctrine of the vendor’s lien 
for unpaid purcliase-money applied to the case,. hut 
as the District Judge laid not decided whether the 
defendant had succeeded in proving that the pur- 
chase-money had not iieen paid, the suit should be 
remanded for a finding by him on tliat issue. Yei.- 
XAPBA BIN BiSABPA 0- MaNTABBA BIN BaSABBA- 

[3 Bom., A. a, 102 

142, — Failure to pay 

portion of par chase-money. — The vendees of certain 
laud, a portion of which, only was in their possession 
by virtue of the sale, the rest being in the possession 
of mortgagees, sued for a decbiratiou of their right 
to such land, and to have ii sale of a portion of such 
land, made after it had been sold to them, set aside. 
Jleld that, inasmuch as the sale to them had taken 
effect, they were entitled, n.otw'ithstnudiiig the whole 
of the purchase-money might not have been paid, to 
a decree as claimed, and the vendors^if they had any 
eb-im iii respect of the purchase-money, should be 


VEHDOB AND PUBCBLASSB-cmlm-aU 
17. VENDOR, RIGHTS AND LIABILITIES 
OF — contmued. 

Unpaid vendor— 

left to seek their remedy, JC nsra r. Oanga Fk.-i- 
SAD .... .. I.L. B„4 All., 168 

143. — : stoppage in 

transitu. — Lien of nnpaid vendors. — Agents for 
purchase of goods, — Insuir.eney . — Right of carriers, 

— A iinn at Caw’upore sent an agent bt Saran, 
tiff’s residence, to efl’ect p\ir<hiises in eotton, arid Gie 
plaintiff, at the instance of the j)er,sou so ili'piired, 
madej purchjises and supplied funds, belli for ptn-i'bn.M; 
and for tlieir earriag’e and iusurance, the ageii;; doing 
nothing i)ut consenting to the arraugement.i and giv- 
ing huiidis on his employer’s corre.spoiulent.s in pa.y- 
ment- TSie goods were despatched and insnretl, irut 
before reiicbiiig tlieir destination the linn beeai.iu'; 
insolvent, and the plaintiff proceeded to take posses- 
sion of tbem, but was prevented on accouiit of tlie 
goods being previously attached hy the defendant, si 
judgment-creditor. It was held on plaintiff’s suit 
that the plaintiff was an unpaid vendor, and iuid si, 
lien on the goods for the price, and might detain the 
goods till he received or was satisfied about the pay- 
ment for the said goods, a completed contract for the 
sale of the goods notwithstanding. An unpaid vendor, 
in case of the vendee’s imsolvency, may stop the goc 3 ds 
sold in transitu. Agents for the purchase of goods 
have a lion on the goods when purchaseil for the 
moneys psiid and lisibilities incurred hy them in respect 
to such purchase, and are not bound to deliver the goods 
until they are reimbur.sed or secured for such ad- 
vances and liabilities, and .an agent in thi'- character 
is in the position of an unpaid vendor. Where tlie 
vendor is not otherwise paid than by having received 
the insolvent’s acceptance, he may in the event of 
the purchaser’s insolvency stop the goods, though lie 
have negotiated the hills, siud they are still outstand- 
ing and not yefc at maturity. Whilst the goods sold 
remain in the hands of the ean-ier employed to con- 
vey them to their originiil destination, as between 
buyer and seller, no case of constructive po's.sc.ssioii 
arises, unless wdien t’ne carrier enters expressly into 
some new agreement, distinct from tlio original con- 
tract for carriage. So -also the mere acts of niaking 
or siimpling the goods, or giving notice to the carri(3r 
to hold the goods for the buyer, though done with 
intention to take possession, do not establish a con- 
structive possession, or affect the right to stoji in 
transitu. Where the right of stop{ 3 age 'ni trarndh’. 
vests in the consignoi;, it Ciinnot be defeated ))y the 
claims of other creditors of the consignee, the unpaid 
vendor having an elder and preferentuil lien. Bho- 
T.ATJ ATiT V, Baij NA'be . . * . 2 Agra, II. 

144. — — Snleof immove- 

ahle property. — F on-payment of purchase-money . — 
Vendor’s remedg. — A vendor of immoveable projierty 
who has given possession to the piu-chaser is not 
entitled to rescind the contract of stile tind ri'cover 
possession hecause the purchase -money is not paid. 
His remedy is to sue for the sum due, and he has a 
lien on the property for the amount, TwiBALEAy 
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VEND OB A W TI ptTBGHASBB— coailfeMed. ■ 
17. VENJDOEs EIGHTS AND LIABILITIES 
OP — continued. 

Unpaid vei&.6.0V— continued, 

IUghatendba u. Muotoipah Commissionebs gs 
Hubli . a .• . I. li. R., 3 Bom., 172 

145. — ——Lien, — Creditor 

of vendor, Light of, to lien. — Mortgage. — Altliough 
an unpaid vendor bolds a lien upon property sold for 
the consideration-money, yet a creditor of that vendor 
cannot claim the same right. Haei Ram v. Dbna- 
EET SlEflK 

[I. Ii. B., 8 Calc., 167 : 11 O. L. E„ 339 

14g. — Conditions of sale. — Sale 

hy Government. — Auction sale of confiscated pro- 
pertg, — Ground for setting aside sale. — Where it 
was made a distinct condition of sale that the pro- 
perty should he sold to the highest bidder, without 
any restriction of the purchaser being a rebel or not, 
— Seld that tbe Government may, like any other 
seller, impose any condition it pleases in reference to 
tbe property wbicb it offers for sale^ prior to sale, 
hut is not at liberty subsequently to tbe sale to dis- 
affirm or aimul it on a ground not only novel but 
directly at variance with tbe terms on which it 
offered tbe property for sale. Seva Lam, o. Ma- 
homed 2A’gra, 160 

147. ■ 'Vendor keeping vendee 

out of possession.— Snit /or partition.— Trustee. 
— Mesne profits. — Where, in a suit for partition, it 
appeared that tbe vendor of tbe portion sued for bad 
■kept the vendee out of possession, the vendor, though 
liable for mesne profits, was not in tbe position of 
trustee of tbe rents for tbe party kept out of posses- 
sion. Niekamae L.inTjEi ». Gonomani Debi 
, [7 B. L. R., P. a, 113 : 15 W. R., P. C., 38 


18. MISCELLANEOUS CASES. 

148. Deed of sale, Proof of.— Suit 

for 2'>ossession under deed of sale. — Delivery of deed 
of sale.— hi a suit for possession of land on tbe 
ground of title under a kobala, it is not enough for 
the plaintiff to prove the writing and signature of 
tbe kobala ; be must also prove that it was delivered 
as a complete iustnnneut. Oa£ED Am v. Nidhee 
Ram .... . 22W. R.,387 

149. — : Fictitious sale. — Mortgage. 

— Suit ly purchaser for confirmation of possession, 
—Issues. — Wliero a .sale by A. to the plaintiff had 
taken place shortly before a mortgage of the same 
property by A. to the defendant, the defendant is 
entitled to have raised, in a suit brought for confirm- 
atioii of po.ssession and to declare tbe sale valid, an 
i.ssue whether the sale was hond fide and for con- 
sideration, and whether possession passed under it to 
the pbiiutlff. The proper issue is not whether the 
deed of sale was genuine or not. Gaebhu Bhag-at 
V. RuKaBAi. .Smo . . 7 B. Ii. B., Ap., 33 

1.50. Owner standing by and 

seeing property soldi.— Might to have sale set 


VEISTDOR ATO PUBOHASEB— 

18, MISCELLANEOUS CASEYS— continued. 

Owner standing by and seeing prope.rty 
sold.— contimied'. • 

aside. — ^The rule that one who, knowing his own 
title, stands by and encourages a pm'chase of pro- 
perty as another’s, will not be allowed to dispute the 
validity of the sale, implies a wilful misleading of 
the purchaser by some breach of duty on the owner’s 
part. In this case there was nothing more than 
mere quiescence. Baswantapa Ssidapa v. Rant: 

[I. D, B., 8 Bom., 86 

151. Purebaser from busband. 

-—Acquiescence of wife,— Suit to set aside purchase 
as being wife's property. — Where a husband was 
alleged to have given a share in some property to his 
wife, and the husband subsequently sold the whole 
property to another party, and put the said party in 
possession, without any objection from the wife, who 
for years behaved as though she had no interest in 
the property other than that arising from her hus- 
band’s possession of it in his own right, — EeM that 
a person afterwards claiming to have purchased the 
wife’s share, and seeking to he put in possession, 
could not dis^ace the hond fide purchaser from the 
husband, for a person 'in the position of the wife in 
this case, who chooses to stand by for yeai;s not as- 
serting her rights, hut allowing another to deal with 
her property as his own, has no equity to come into 
Court aud eject any one who has purchased in ignor- 
ance of her title. Soojat Mahomed n. Mahomed 
Toeab . . . . .26 W. E., 281 

152. — Grant of estate wben hav- 

ing bad title. — Vendor af terwards obtaining good 
title. — Specific Relief Act (J of 1877), s. 18.— A, 
holding a certain mehal as a ghatwal, mortgaged it to 
B. by way of a zuv-i-peshgi lease for twenty-one years. 
Shortly after the granting of the lease the zemindar 
got a decree against A. by which .A.’s ghatwali right 
was extinguished. In execution of that deci'ee, the 
zemindar ousted and took khas possession of the 
mehal. Some year-s afterwards, the zemindar granted 
to A, a perpetual mokurrari lease of the same mehal. 
Seld, in a suit against A, instituted by the assignee 

' of B.'s rights in the ziir-i-peshgi, that under section 
18, Act 1 of 1877, A, must, out of his present estate 
in the mehal, make good the zur-i-peshgi, LOOT 
Naeaik Sin»h V. SsowKEE Laee 

[2 C. L. E., 382 

153. — Separate agreement by 

purchaser.— exercise of pre-emption . — 
Qo-sharers.^ — Where a vendor in selling his property 
got the vendee to execute another deed in his flivour 
for certain bighas of land for his maintenance, aud 
subsequently, on the completion of the bargain, a co- 
sharer took that property by right of pre-emption, — 
Held that the agreement, being in fact a part of the 
consideration for sale and 6oKa/de, was binding on 
the pre-emptoi‘, who could not claim to have the 
bargain made with him on more favourable terms 
than those offered by the stranger and accepted by 
the vendor, the fact that he was no party personally 
to the agreement notwithstanding, Khait Singh 
V. Heeea Dass , , . .1 Agra, 75 
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18. MISCELLANEOUS CASES-^contimied^ 

154, Eight of pre-emption.—- 

Option of gettizg cittute re-ti’ansf erred. — Mortgage. 
— Ill July 1870, R.i tlte owner of a share of a village, 
o-veeuLecI in favour of 2L an instrument whereby he 
trantd'eri’iKl by sale tlie shave to M. absolutely. In 
November 1870 M. agretul to re-tiimsfer the share 
to it., if 11. (h.'slrorl, tit any tiuie within thirteen years, 
to re-purchase it, on payment of the sum which Jf. 
lunl paid for it. During the tcrin meutioiied' in the 
agree men t of Xnvenih(;r 1(S70, M. not having taken 
advantage e,f the agreeineiit, M, sued, as owner of 
the share, to enforce tin! right of in’e-omption in re- 
spect of the sale of auoth(!r share of the village. 
llrdd that, M. having heeoine under the transfer of 
July 1870 the out-and-out proprietor of the share, 
until R. availed himself of the option given him by 
the agreement of November 1870, the full estate of 
an owner, carrying with it the right of pre-emption, 
vested in M., and it was competent for him to enforce 
such right by suit. Mamsaran Lai v. Amirta Euar, 
L L. R., 3 All., S69, distinguished.. BnAJAW «. 
Mfshtak Ahmad . . E., 5 All., 324 

155. - — - - Condition 

against alienation. — The co-shax*ers of a certain 
estate sold it to R. On the same day as the vendors 
executed the conveyance of such estate to R., the 
latter executed an instrument ■ndierehy he agreed 
that the vendors might redeem such estate or any 
poi’tion thereof, within a certain term, on repayment 
of the purchase-money or a proportionate share 
thereof, and in such case the sale %vould be consider- 
ed cancelled; provided that the vendors paid the 
money out of their own pockets and did not raise it 
by a transfer of the property, and not otherwise. 
The heir of one of the vendors sold his share of such 
estate to A., and A. sued R. to redeem such share. 
Seld by the Pull Bench (STtrAHT, 0. J., doubting) 
that the nature of the transaction between R. and 
his vendors xxiust be determined by looking at both 
the conveyance and the agreement, and, both those 
documents being regarded, the transaction between 
them was one of mortgage, and the vendors had a 
right of redemption, and the proviso in the agree- 
ment was inequitable and incapable of enforcement 
against them or their representatives in title. Meld, 
also, by PuABSON, J., that the agx’eemeut was not of 
the nature of a personal contract enforceable only by 
the original veixdors and not by their I’epresentatives ; 
that, assuming that a transfer of the property was 
prohibited by the agreement, R. could not, as im- 
plied by the Full Bench ruling in MooMchore Rai v. 
Ridayut-oollali, Agra, F. B., Ed. 1874, 5, treat as a 
nullity the sale which had been made to A., and Ads 
right to redeem could not he reasonably denied and 
resisted; and that a transfer was not positively hut 
only implicitly prohibited by the agreement, S. mere- 
ly declaring that he would not recognise the trans- 
ferees as having acquired the equity of redemption 
or cancel his own sale-deed, and such a declaration 
was beyond his competence and had no legal effect. 
Kam SAitAjf Lai V. Amikta Kuae 

[I. L. B., 3 Ail., 369 


inSEBAL COISTTSAGT. 

See Limixatiojt Act, 1.S77, ap.t. 7;”. 

[1. Tu, E., 3 Cale., 619 

YEEDICT OF CRIMISTAI. GOUET. 

See ErxDE.vcE— Civir. Ca.s3^s— Miscett-A- 
KEOUS Dot:U.MENr3 — Cbiminai. Gouht, 
Pkoceedikos IJ?— 

[3 B. li. E., Ax)„ 2 
. 2B.L.,R., A. C.,31 

10 W. B,, 66 
■ 9W. B..,7T 
14 W. E., 493 
iiw.E.,m 
See Cases usdek-Rics Judicata— Coaipe- 

TENT COTJET — GeIMWAE CoUETS. 


VERDICT! OF JURY. 

Coi. 

1. Geneb-ae Cases 

. 6160 

2. Power to inteefeee with 

Vee- 

DICT3 . . . . , 

. 6163 


See Refeebsce to High Couet — CE r- 
MiKAi Cases. 

[I. L. E., 10 Bom., 497 
See Cases tjndee REvisroic — C’EniijrAD 
Cases— Veedicx oi? JuEr ahd Misdi- 

EECTION. 

1. GENERAL CASES. 

1 , Verdict of majority.— TFcjMif of 

independent opinion. — The law requires a Juryman 
to exercise his own understanding on the case siih- 
jnitted to him, and to decide on evidence, and not to 
follow blindly the opinion of his fellows. Where 
one out of three (in a Jury of five) depends on the in- 
spection and inquiries of the other two, the verdict 
of the three is not that of a legal majority. Petam- 
BUE JuGi V. Nasaeeddy . 25 W. R., Or., 4 

2 , Ground, for refusing to ac- 

cept verdict. — Verdict based on voluntary con^ 
fessions. — Wherever trial by Jmy exists, the verdict 
of the Jury must be accepted, unless it is manifestly 
and certainly wi’ong. A verdict based on voluntary 
confessions is Just as good as a verdict based on the 
testimony of credible witnesses. It is the provinba 
of a Jirry to decide us to the credibility of witnesses. 
Queek V . Wtjzie Mundto . 25 W. E., Ci’., 25 

3, Biianimous verdict.— Fur/Aeu 

consideration of ease by jury, — Disseyit by Judge 
from unanimous verdict. — Procedure. — It is only iu 
a case where the. Jury are not nnauimous that a 
Court may require them to retire for further consi- 
deration. Where a verdict is unanimous, it must he 
received by the Judge, unless contrary to. law. 
WTiere a Judge dissents from the unanimous finding 
of a Jury given in accordance with the law, the only 
procedure open to him to follow^ is that laid dowm in 
the fifth clause of section 263 of the Code of Crirai- 
nak Procedure. Government of Bekgal m. Ma- 
HADDi . . . , I. L. E., 5 Calc., 871 

S. G. Empress v. Mahtiddi . 6 G. L. E., 849 


■s/EBDICT OE JURY— eon/ oiwei?. 

1. GENERAL CASES— coa/maeJ. 

4 . Dissent from verdict. — Crimi- 

nal Procedure Code, 1872, s. 26B, cl. 4.— The “dis- 
sei\t ’’ referred to iu the 4th clause of section 263 of 
the Criuiinal Procedm-c Code (Act X of 1872) must 
he such a complete dissent as to lead the Judge to 
consider it necessary for the ends of justice to suh- 
uiit the ease to the High Court. ’ Empmss v. 
Ehawani . . , I. Xi. R., 2 Bom., 525 

5. — -- — — Reference to Klgh 

Court. — Stat.emmt hy Judge of offence committed . — 
Criminal Procedure Code, 1872, .^s. 263, 464.— It is 
the duty of a Judge in scuiding up a ease to the High 
Court under sections 263 and 464 of the Criminal 
Procedure Code, 1872, when he disagrees with a ver- 
dict of ac(|uittal, to state the offence wdiich, in his 
opinion, has been committed. Empkess a. Sahae Rae 

[I. Ii. R., 3 Calo., 623 : 2 C. L. R., 304 

0 . Questioniug jury as to tlieir 

verdict. — Questions to member of jury as to 
reasons for verdict . — A Judge ought not to put 
questions to any of the jury as to his reasons for 
the verdict he has given. Queen v. Meajan 
Sheikh . . , .20 W. B., Cr., 50 

7, . Questions as to 

grounds for verdict. — Rower of Sessions Judge . — 
JPer Gaeth, C. J., and Peinsep, J. (Maekbt, J. 
contra ). — The rule laid down in Queen v. Wuzir 
Mandal, 25 W. M., Cr., 25, goes too tar, Peinsep, 
J. (Maekbt, J.", contra ). — The law does not prevent 
a Sessions Judge from asking a jury regarding the 
grounds for their verdict, and such a course is clesir- 
able in the ends of justice. See Queen v. Sustiram 
Mundul, 21 W. 11., Cr,, 1. Empeess v. Mukhun 
Kumab , . . . . 1 0. L. B., 275 

8. — ^ Anibiguiiy in ver- 

dict. — Criminal Procedure Code, 1872, s. 263. — Un- 
der section 263 of the Code of Criminal Procedure, 
3 872, a Court was authorised to ask the jury such ques- 
tions as rvere necessiiry to ascertain ivhat their verdict 
really is; but where the verdict, although perhaps 
erroneous, is not arahiguous, it is the duty of the 
Judge to record it without further question. In the 
mattee op Dhunuh Kazee. Ehpeess v. Dhunom 
Kazee . I.L.R.,9Caic., 53:11C.I,.B.,169 

9 ^ Criminal Proce- 

dure Code, 1S82, s. 305.— Although section 303 of 
the Criminal Procedure Code empowers a Judge to 
ask the jury such questions as are necessary to ascer- 
tain what their verdict is, it ivas never contemplated 
that, on ascertaining that the jury are not unani- 
inous, the Judge should make minute inquiries to 
learii the nature of the majority and its opinion, so 
that he should have the opportunity of accepting or 
refusing that opinion as a verdict according as it 
coincides with his own opinion or not. Whatever 
may be the opinion of the Judge, if he goes so far as 
to ask the jury what is the exact majority, and wdiat 
is the opinion of the majority, he ought to receive 
that verdict without hesitation, and if he differs from 
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1. GENERAL CASES— cofiiSuiced. 
Questioning jury as to their verdict;-’' 
continued. 

it ho should proceed as directed hy section 307. 
IlUBEK Chuen Chuckerbutty V. EliniESS 

[I. L. E., 10 Calc,, 140 ; 13 C. L. E„ 35S 

10. — Criminal Pro- 

cedure Code, 1S72,- s. 263, — In a case in which tlic 

' accused was tried on charges of murder, culpable 
lioraicide, and causing grievous hurt, the jniy .ac- 
quitted him of murder, hut convicted him on the 
other counts. This verdict vvaa recorded by the Ses- 
sions Judge, who thoUj iu accordance ivith .section 263, 
Criminal Procedure Code, 1872, questioned tlie jni’y as 
to the grounds for their verdict, and the jury even- 
tually intimated their willingness to convict of 
murder. The Sessions .Tndge differed from the first 
verdict of the jury, hut as he had recorded that ver- 
dict, he doiihted whether he could accept the second 
verdict, and referred the case to the High Court 
under section 263, Reid that section 203 did not 
apply to such a case as this. There could he no 
verdict delivered, and no verdict finally recorded, un- 
til the last of the questions put by the Judge to the 
jury ivas answered; and as it appeared from the 
answers of the jury that their findings of facts dis- 
closed that the verdict ought to have been one of 
guilty on the charge of murder, the Judge should 
have entered the verdict of the jni’y as one of guilty 
of murder. The case was accordingly returned to 
the Judge to enable him to do that, and to pass such 
sentence as the law directed. It is only When it is 
necessary, in order to ascertain what the verdict of 
a jury really is, that a Judge is justified under section 
263 in putting questions to the jury. Queen v. 
Sustieam MandaIi . . 21 W. R., Cr., 1 

11. Special verdict. 

— Question put hy Judge to Jury after special 
verdict. — Penal Code, s, 330. — The prisoners ivere 
tried under section 330 of the Penal Code (for volun- 
tarily causing hurt to a girl), and under section 848 
(for wrongfully confining her). Circumstances of 
aggravation were alleged, as lifting up and using’ a 
sword, of lowering the girl into a well, and of prick- 
ing her with thorns. The jury in theic verdict 
stated that they disbelieved these allegations, and 
also the charge of illegal confinement, hut that they 
believed that some slaps had been given. The Judge 
then asked the jury Ayhether they convicted on cither, 
and if so, which liead of charge. They answered 
that they believed the jn-isoiiers liad beaten the girl, 
and that they convicted them under socliou 380. 
Seld that the question put hy the Judge to tlie jury 
ivas a proper one, and not one of law. The I’onvic- 
tiou upheld. Such a case is not governed by the 
rules of English law as to special verdicts. Queei-t 
V. Habi Phosah Gangoout 

[8 B. Ii. R., 557 : 14 W. B., Or,, 59 

12. Form of verdict.— C m ZjowSfe 

homicide.— Murder, — Illegal finding, — The finding 
of a jury that, although the accused killed the de- 
ceased, the Clime was not murder because the aceused 
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i. general Cases — continued. 

■Form of -verdict— continued. 
b-iul no object in killing him, is not a legal finding, 
and does not amount to a conviction of culpable 
boiuicide not amounting to murder. QunEN v. LTc- 
KOOA GnosE . . . . 1 W. E., Cr., 50 

13^ Pe««Z Code, ss. 

o:22 and iido . — Verdict of ijiiilty under ueci ion not in 
charffi’.- — Grievous hurt vAth. •provocation. — Where 
a jirlsoner ivas charged under the Penal Code, sections 
304, 3U5, and 323, and the jury brought in a verdict 
of guilty under .section 335, — Held that he was not 
a(‘(|nitted of grievous hurt, hut found guilty of the 
offence dcscriVicd in section 322 with the estemiating 
circumstance which would confine the punishment 
within the limits specified in section 335. QuEEH v. 
Lpkhinaeain Agoobi . . 23 W. E., Cr„ 61 

14 ^ Offence proved, 

though not independently charged. — Code of Crimi- 
nal Frooedure X of 1872), s. 457. — Penal Code 
(flci XLV of 1860), ss. 149, 825. — The accused were 
charged under section 149, coupled with section 325, 
of the Penal Code, with, while being members of an 
unlawful assembly, committing grievous hurt. The 
jury disbelieved the evidence as to the unlawful as- 
sembly, but unanimously found two of the accused 
guilty of grievous hurt under section 325. Seld 
that such verdict was, under section 457 of the Code 
of Criminal Procedure, legally sustainable, although 
that offence did not form the subject of a separate 
charge. Section 457 enables a verdict to be given on 
some of the facts which are a component part of the 
original charge, provided that those facts constitute 
a minor offence. Gotbekment oe I^engai. v. Ma- 

HADDi I. D. R., 5 Calc., 871 

S, C. Emeeess V. Mahttddi . 6 O. L. R., 349 

15 . Objections to verdict.— 

Ground for thinking verdict erroneous. — Where a 
party objects to the verdict of a jury, he ought to 
give the Magistrate reasonable .primd facie ground 
for the opinion either that the jury did not in fact 
apply a judicial discretion to the case, or that the 
verdict was such as the jury could not have arrived 
at by a proper exercise of their discretion upon the 
materials before them. Bindabuk CnuNnEB Dora 
•v. Dwaeka Nath' Sen . 23 W. B., Or., 15 

2# POWER TO INTERFERE WITH 
VERDICTS. 

18. General principle regulat- 

ing interference. — 'English law.— Position of 
Judge in India. — Criminal Procedure Code, 1872, s. 
268: — The Code of Criminal Procedure, section 263, 
casts upon the High Court the duty both of Judge 
and jury but, uotwitbstandiug this difference, 
which clothes it with greater powers and responsibi- 
lities than the superior Courts in England, it will, as 
far as may be, be guided by tlie principle of English 
law, that the verdict of a jury will not he set aside 
unless it he perverse and patently wrong, or may have 
been induced by au error of the Judge. In a proper 
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General principle i’egulating interference 

— continued. , 

case, however, the High Court will rectify the ver- 
dict of a jury. Reg. V. KiiANnEiiAV .Bajibav 

[I. D. E., 1 Bom., 10 

17. English ' lam , — 

Acquittal by jury. — iJisagrccntcnr, hy Judge. — Cri- 
minal Procedure Code {Act Xof 1S72) s. 263 . — Not- 
withstanding the large discretionary powers 've.sted in 
the High Court under sectiim 263 of Act Xof 1S72, 
the Court wiii adhere generally to the ])rinciplo of. 
the Courts in England, — viz., that the Court ivill not 
set aside the verdict ofajuryunless.it be perverse 
and patently wrong, or may have been induced hy 
the error of the Judge j and when the Court is ask- 
ed to do so on the ground that the verdict is against 
the weight of evidence, the question is, not whether 
the learned Judge who tried the case was or Nvas not 
dissatisfied with the verdict, or whether he would 
have come to the same conclusion as the jiuy, but 
whether the verdict was such as reasonable men 
ought to have come to. In the matter ob Dhh- 
NUM Kazee. Empbess V. Dhunum Kazee 

[I. L. E., 9 Gale., 53 : 11 O. L. B.,* 169 

IS, ^ — Esseroise of 

pozoers of High Court. — Criminal Procedure Code, 
1872, s. 283. — The Court should exercise the powers 
vested in it by section 263 of the Criminal Procedure 
Code (X of 1872) only when it finds the verdict of the 
jury clearly and patently wrong, and only set such 
verdict aside, even if the Sessions Judge disagrees 
with it, when it is found unsustainable hy the evi- 
dence. Queen ». Sham Baqdi 

[13 B. D. E., Ap., 19 : 20 W. E., Cr., 73 

Queen sj. Nobin Chundeb Baneejee 

[13 B. D. B., Ap., 20 : 20 W. E., Or., 70 

Queen v. Iswaexa . 14 B. L. E., Ap., 1 

Queen v. Huebo Manji 

[14 B. D. B., Ap., 2, note : 21 W. E., Cr., 4 

19. Inconsistencies 

in evidence otherwise svff dent for conviction. — Cri- 
minal Procedure Code, 1872, s, 263. — Where there 
are reasons sufficient to warrant a jury in disbeliev- 
ing the witnesses and in giving the prisoner the be- 
nefit of the doubt raised by inconsistencies in that 
evidence, although another jury might have come to 
’a different conclusion, the High Court ivill not inter- 
fere. It must be shown that the verdict of the jury is 
certainly unreasonable and perverse. Queen v. Sham 
Bagdi, 13 B. L. M., Ap., 19 20 fV. E., 73, cited and 
followed. In the mattee oe Hubeee Naeain 
Mooeeejea . . . . 2 O. L. E., 51S 

20. Exercise of power of inter- 

ference. — Ground for setting aside verdict . — Ver- 
dict contrary to Judge's charge to jury. — Where a 
jury convicted a prisoner contrary to the charge of 
the Sessions Judge, which charge -was held hy the 
High Court to have been a proper charge, the High 
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Court refused to interfere, althougli it concurred with 
the Sessions Judge in thinking that the verdict of the 
jury was not correct. The case was one in which an 
application could he made to the Government j but as 
regards the Court the petitions were rejected. Queeh' 
«. NiDHEEaiii: IUgdee . 18 "W. B., Or., 45 

Contra, Queen «. Suib Chukder Mundes 

[18 W. E., Or., 46 

21. Omission to simi 

. mp properly.-^ Ground for setting aside verdict . — 
The omission of the Judge to sum up the case pro- 
perly to the jury is an error in law sufficient to jus- 
tify the setting aside of the verdict, No general rule 
can be laid down as to when a prisoner is prejudiced 
by a defective summing up, but in general, if the 
finding of the jury in such a case is one that an Ap- 
peal Court would set aside if the trial had taken place 
with assessors, the Court will interfere and set the 
verdict aside., Reg. n. Patteohand Vasxackand 

[5 Bom., Or., 85 

22. ^ Criminal Proce- 

dure Code, 1S7S, s. 263. — Ground for setting aside 
tiefdiof.-~MisdirecUon.—-T'h.& High Court set aside 
the verdict of a jury in this case, because the Judge 
in his direction to the jury omitted to point out the 
absence of evidence very material to the case of the 
prosecution, and because he directed the jury to at- 
tribute an undue importance to the statements or ex- 
cuses made by the prisoner in the explanation of cer- 
tain documents, Queen «. Gunga Govinb Paeit 

[23 W. R., Or., 21 

23. — - — — ■y-—— Inconsistent 

verdict. — Verdict of guilty. — Where a jury found an 
accused person guilty of murder, hut refused to con- 
vict him because there had been no eye-witness of 
Ms crime, and on a second charge from the Judge 
refused to find him guilty at all, — Held by the High 
Court, to whom the case was referred, that the 
Judge ought to have explained to the jury that the 
testimony of eye-witnesses was not necessary to the 
establishment of a charge of murder, and that the 
jury, if they had no doubt of the guilt of the ac- 
cused, were bound to give effect to the conclusion at 
which they had arrived. Queen ». Gokooi Kahak 

[25 W. E., Cr., 38 

24. Criminal Pro- 

cedure Code, 1872, s, 263. — Discretion of Court.-— 
Setting aside verdict of acquittal of murder.— 
A very large discretionary power is vested in the 
High Court by section 263 of the Code of Criminal 
Procedure. No fixed rules can be laid down for the 
exercise^ of that discretion in every instance, and 
the decision in each case submitted must depend 
upon its own peculiar circumstances. In this case 
the Court set aside a verdict of acquittal of murder. 
Ejipeess V, Mukhun Kumab . 1 G. L. R., 276 
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g. POWER TO INTERFERE WITH 
VERDICTS— 

Exercise of power of interference— 

nued, 

— _ j.[ig,ge disagreeing 

with verdict. — Criminal Procedure Code, 1872, s. 
263,—Gromid for setting aside verdict. — On a trial 
by jury before a Sessions Judge, the jury returned a., 
verdict of guilty. The Juclge disagreed with the 
verdict, and submitted the case to the High Court. 
Held that the High Court had power to set aside 
the verdict of the jury, and to direct an acquittal. 
Section 263 of the Criminal Procedure Code (Act X 
of 1872) explained. Queen v. Koonjo Leth 

[11 B. L. B., 14 ; 20 W. B„ Or., 1 

. 26. — — ^ Judge differing 

from verdict, — Acquittal dy majority of jury .- — 
Criminal Procedure Code, 1872, s. 263. — Where a jury 
are not unanimous in their finding, and the Judge 
dissents from the opinion.? expressed by them, on the 
case being referred under section 263 of Act X of 
1872, the High Court is competent to find tlie 
prisoner guilty, notwithstanding an acquittal by the 
majority of the jury. Empbess v. Sahas Bai 

[I. L. E., 8 Gale., 623 : 2 O. L, E., 304 

27. — — - Criminal Pro- 

cedure Code, 1872, s, 263 . — Verdict of acquittal . — 
Poioer to reverse verdict of acquittal. — Where the 
jury acquitted the prisoners on the charges framed, 
but found certain facts which amounted to another 
offence, and omitted to convict the prisoners of that 
offence, as provided by section 457 of the Criminal 
Procedure Code, — Seld that the High Court could, 
on the case coming before them under section 263 of 
the Criminal Procedure Code, find, the prisoners 
guilty of such offence. Empbess v. Harai.Mibdha 

[I. L. R., 3 Gale., 189 

28. — — — - — Criminal Pro- 

cedure Code, 1872, s. 263 . — Acquittal ly jury. — The 
High Court, aetiiig under section 263 of the Criminal 
Procedure Code, 1872, convicted the accused in this 
case on the facts, notwithstanding the verdict of 
acquittal come to hy the jury. Queen v. Sidham 
S iECAB . . . . 20 W. R., Cr„ 16 

29. — — — Criminal Pro- 

cedure Code, 1872, s. 263. — Acquittal hy jury . — 
Confe.ssion, — Evidence Act, s. 29. — The Court on a 
consideraftion of the evidence set aside* the verdict of 
acquittal come to hy a majority of the jury, holding 
that a confession made hy the accused before the 
Assistant Magistrate was good, such confession, even 
if obtained by deception, being admissible under sec- 
tion 29 of the Evidence Act, 1872. Queen «. Ram 
Chuen Ghose , . 20 W. E., Gr., S3 

80. — Criminal Pro- 

cedure Code, 1872, s. -263. — Acquittal hy jury. — The 
prisoner, vrho was charged with having committed 
murder, was found by the jury who tried him to 
have been of unsound mind at the time he committed 
the offence. The Sessions Judge differing ou that 
point from the jury referred the case to the High Court 
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ancler section 263 o£ tlic Code of Ci-immal Procednre. 
2Ield tliiit iii a case of this hind the High Court will 
not interi'ero without the very clearest proof that the 
jury were mistaken, and that the interests of justice 
imperatively required tlie Court to take action under' 
tlie extraordinai-y powers cmif erred upon it by sec- ' 
tion 263, Code of ’Criminal Procedure. On a con- 
sideration of the medical evidence, the Court declined 
to interfere witli the verdict of acquittal w'hich the 
jury came to. Quepin v. Dooejodhun Shamonto 
aZias Deejobob . . . 19 W. E., Cr., 45 

— Verdict of ac- 

qtiittal hy jury. — Criminal Frocedtere Code, 1872, 
s. 263. — Judge disagreeing from, verdict of majorifg. 
"—A majornty of the jurors (four out of live) ac- 
quitted the prisoner on a charge of attempt to com- 
mit rape. The Sessions Judge disagreed with that j 
verdict, and referred the case to the High Court j 
undei' section 263 of the Code of Criminal Procedure, 
because in his opinion the offence charged was 
proved. The High Court found that the evidence 
for the prosecution was fully worthy of belief and 
consistent with probabilities, and sentenced the pri- 
soner. Ik the matteb oe TTlhckdhaeee 

[2 O. L. R., 1 

32, — 1 Criminal Fro- 

cedure Code, 1872, s. 263. — Interference toUh verdict 
of majority of jury where Sessions Judge differed . — 
The Sessions Judge, differing from a majority of the 
jury, w’ho acquitted tlie accused, referred the case to 
the High Court under section 263 of the Criminal 
Procedure Code, 1872, to he dealt with as an appeal. 
Before proceeding w'ith the case, the High Court 
considered it fair to the accused to give him notice to 
bring forward any objections he might have to the 
Sessions Judges’s recommendation. On a consideration 
of the evidence, the High Court convicted the ac- 
cused of the offence with which he had been charged 
in the Court below. Queen v. Oottum Dhoba 

[19 W. E., Cr., 38 

S3. Criminal Fro- 

cedure Code, 1872, s. 263. — Differing from verdict 
of aoqtiiUal hy jury. — Where the Sessions Judge did 
not consider a confession to liave been induced by 
illegal pressure, the High Court, upon a reference 
under section 263 of the Code of Criminal Procednre, 
held it to have been properly admitted, and finding 
it to be full and clear, and supported by reliable 
evidence, acted upon it by convicting the person who 
made it, uotw’ithstauding his retraction of it in the 
Court of Session, and his being found not guilty hy 
the jury. Eeq-. ii. Balvant V, Pekdhabkab 

[11 Bom., 137 

34 , Criminal Froce- 

dure Code, 1872, s. 263.— Trialon different charges . — 
Discharge on some charges oniahichjury and Sessions 
Judge agree. — Reference of whole case to High Court. 
—In a case in which the accused were charged with 
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mnrder (section 302, Penal Code), culpable iidmietdc 
not amounting to mur’der (section 304), and volun- 
tarily causing grievous hurt (section 325), the Sessions 
Judge at the trial added a further charge of housc- 
hreaking by night in order to tlie coinmissiffii of an 
offence (section 457). The jury nnaniiuoiisly ac- 
quitted the prisoners of the three original charges, 
and a majority of tbejnry (four out of five) acquitted 
them also of the last charge. Tlie Sessions Judge 
agi'oed with the verdict of tlie jury as regarded the' 
three original charges, and recorded a formal order 
acquitting and dischai’ging the })ri3oners on these 
three charges. He differed from the majority as to 
the fourth charge, and referred the case to the High 
Court under section 263 of the Criminal Procedure 
Code. Seld that where (as in this case) the Sessions 
Judge bad approved of a verdict on certain charges, 
and finally acquitted and discharged the accused as 
to these charges, the High Coui’t could liot under sec- 
tion 263 convict on the facts on these very charges. 
That section seems to contemplate only a case in 
which, without recording any order of acquittal or 
conviction, the Sessions Judge refers the whole case. 
As there was nothing in this case to show on what 
grounds the majority of the jury acquitted the pri- 
soners on the additional charge, and as the Sessions 
Judge agreed with the xmaninious verdict as to the 
three original charges, the High Court presumed that 
the reason which weighed with the majority of the 
jury in finding the prisoners not guilty on the addi- 
tional charge must have weighed with the whole jury 
in finding them not guilty on all the throe other 
charges, and accordingly the Court could not set 
aside the vei'dict of the majority on the last count, 
without practically finding directly in the teeth of the 
verdict of the unanimous jury on the first three 
counts. Queen «. Ubxa Chans a 

[20 W. E., Cr., 73 

35 . Verdict in aecord- 

ance with charge. — Verdict disagreed with by Judge, 
— Penal Code, ss. 302, 304, 323. — Reference under s. 
807, Act X of 1882 . — A prisoner was charged under 
sections 302 and 304 of the Penal Code, and the J udge 
at the trial added a further charge under section 325. 
The Judge in his charge to the jury directed them that 
in the event of their finding the charges under sec- 
tions 302 and 304 unsustainable, they might find the 
prisoner guilty under section 325. The jury unaiii- 
inously acquitted the prisoner on the charge framed 
under section 302, and a majority of them ac- 
quitted him on the chai'ge framed under section 
304; but a majority of them found him guilty ou 
the charge framed under section 325. The Judge 
disagreed with their finding as regarded the <!iiarge 
framed under section 304, and referred the case to 
the High Court under section 307 of the Criminal 'Prot 
cedure Code. The High Court refused to iuterfere 
with the verdict, on the ground that the verdict could 
not he said to be manifestly erroneous, the Judge 
having beard the evidence aud having e.vpressed his 
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ojniiion to the jury that they might find the prisoner 
guilty under section 825. Queek-Empbess «. Jac- 
QTTiEi .... I. L. E.J 11 Gale., 85 

36, ' — — Criminal Proce- 

dure Code, 1882, s. 269,-~Jur?/ wrongly treated as as- 
sessors hy Judge. —^Unaninious opinion of jury treated 
as assessors accepted as formal verdict. — L. and N. 
were tried hy a Sessions Court on charges of dacoity 
and mnrdor. The jury returned a verdict 'of guilty 
on both cliiirge.s. The Judge, contrary to the provi- 
sions of section 269 of the Code of Criminal Proce- 
dure, treated the jury as assessors in respect of the 
charge of murder, and, convicting L. and N, of da- 
coity, acquitted tliem of murdei*. Held that the ir- 
regular procedure of the .ludge could not deprive the 
verdict of the jury of its proper legal clfect. (iUEEN- 
Empeess V. LAKsHiiANA . I. L. B., 9 Mad., 42 

VESTED mTBEESTS. 

See Cases ttndee Hiirntr Law — Wiil— ■ 
CoNsmticrioN oe Wipes — Special 
Cases- op Gons'ertjction-— Vested and 
Contingent Interests. 

See Succession Act, a. 98. 

[I. L. R., 4 Calc,, 304 

See WlIiL—CoNSTBUCTION. 

[1. L. R., 4 Calc., 304 

VESTING ORDER. 

See Cases under Insolvency— Claims 
OE Attaching Ceediioes AND Oi'PiciAL 
Assignee. 

See Insolvent Act, s. 7. 

[5 B. L. R,, 309 
2 Bom., 150 : 2nd Ed., 147 

1 Bom., 251 
11 C. L. R., 389 

I. L. B., 3 Bom., 437 
1. L. R., 8 Mad., 554 
I. L. R., 7 Bom., 488 

VICINAGE. 

See Mahoaiedan Law— Pre-emption— 
right op Pre-emption— Co-shabees. 

[2 B. L. B., A. C., 63, 330 
6B.L. R.,41 
MW. B., 266 
8W. E.,2,413 I 
2 N. W., 100, 257 

2 W. R., 261 

* 9W. R., 455 

VILLAGE ACCOUNTANT. 

See CeIMINAL PROOBDirEE CODE, 1882, . 
s. 45 (1872, 8. 90). • ■ 

[1. L. R., 1 Mad., 266 


VILLAGE CATTLE. 

See Pasturage, Right to— 

' [I. L. R., 2 Bom., 110 

VILLAGE CHOWKIDAR. 

See Bengal Regulation XX op 1817, 

s. 21 . . .18 W. E., 298 

VILLAGE MUNSIF. 

See Munsip . I. L. R„ 7 Mad., 220 
[1. L. R., 8 Mad., 500 
I. B. B., 5 Bom., 180 

VILLAGE MUNSIF’S PEON. 

See Criminal Peoceduee Code, 1882, 
S. (45 1872, s. 90). 

[I. L. R., i .Mad., 266 

VOLUNTARY ASSIGNMENT. 

• See Cases undee iNSOLVENC'Y-i-VoLUN" 
TAEY Conveyances. 

VOLUNTARY CONVEYANCE. 

See Contract Act, s. 25. 

[I. L. R., 2 All., 891 
See Cases undee Debtor and Ceeditob. . 
See Cases under Insolvency — VoltJn- 
TAEY Conveyances. 

See Insolvent Act, s. 26. 

[I. L. E., 3 Gale., 434 

Subsequent sale for vdlue.— 

Avoidance of gift or settlement voluntarily made , — 
Stat. 27 Miz., c. 4. — Whore a person who has 
made a voluntary gift or settlement of an estate 
sells the same to another for value, the conveyance 
operates as a conveyance of the estate which the set- 
tlor had before the voluntary settlement, the Statute 
27 Elizabeth, Cap. 4, putting the settlement out of 
the way, so thab it shall not affect the conveyance 
which is made to the purchaser t words showing an 
intention on the part of the person ivho made the 
voluntary gift to convey to the purcliaser all the in- 
terest or estate that he had, are sufficient to avoid 
such gift. Judah v, Abdool Kuereem 

[22 W. R., 60 

VOLUNTARY PAYMENT, 

See Cases under Contract Act, ss. 69 
AND 70. 

See Contract Act, s. 72, 

[I. L. R., 7 Gale., 573 
. See Cases under Contribution, Suit 
EOR — Voluntary Payments. 

See Money had and eeceivep. 

rs B. L. B., 418 
W, E., 1864, 205 
3 N. W., 162 
6 N. W., I 

See Money paid . . 7 N. W,, 154 

[10 W. B., 400 
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'VOLUNTARY VAYmB’ET-^mUbmed. 

fi'es Monet Paid under PaocEsa o? De- 
cree . . I. L. E.j 7 Mad., 586 

See Cases under Payment into Court. 
See Ees Judicata— Ad judication?. 

[13 B . L. r:, 146 
See Cases under Sale tor Arrears op 
PkBnt-~Deposit to stay Sade. 

See Cases under Sate poe Arrears op 
Hevenue— Deposit to stay Sale. 

' See Sade in Execution op Decree— Set- 
ting ASIDE vSale — Rights op Pur. 

CIIASEIiS — IlECOA'EEY OP PaliClIAHE- 

AIONEY . . 11 B. L, 11 ., 121 

[15 B. L. R., 208 
See Vendor and Purchaser— Purchasb- 

MONEY AND OTHER PAYMENTS BY PUR- 
CHASER . .SB. Ii. E., A. O., 86 

[11 B. L. E., 121 
15 B. L. E., 208 
IS W. R., 503 
17 W. E., 430 
8 B, Ii. R., Ap., 55 

TOLTHsTTARY settlement, breach 

OE COVENANTS IN— 

See Damages — Suits poe' Damages— 
Breach op Contract. 

[I. L. B., 2 Bom., 273 


W 

WAGERING CONTRACT. 

See Cases under Contract— Wagering 
Contracts. 

See Eyidence — Parol Evidence — Vary- 
ing OR Contradicting Written In- 
struments . I. L, E., 9 Calc., 791 

WAGES. 

See Attachment— SUB.TBCT3 op. Attach- 
ment — Wages . 1 B. L. E., S. N., 15 
[I. L. R., 5 Bom., 132 
See Cases un1)ee Master and Servant- 

— of laBourers, 

See Bengal Act VI op 1865. 

[3 B. L. R., A. Or., 39 

■ Suit for— 

See Small Cause Court, Mopussil — 
Jurisdiction— W’’ AGES. 

[6 B. L. B., Ap., 91 
See S.MALL Cause Court, Rangoon.' 

[I. L. E., 10 Calc., 878 

WAGING WAR. 

• Sec Sentence— Transportation. 

[3 W. E., Cr., 16 


WAGING WAR — contlmied. 

See Jurisdiction op Criminal Couri'--. 

■ Oppences committed only partly in 
ONE District — Abetment op Waging 
War . . 8 B. L. E.., Ap., 36 

WAGING WAR AGAINST THE QUEEN. 

— - Conspiracy to wage war. — Treft- 

son. — Mispsisiou of treason. — Limitation of 2 ^eri.od 
for 2 '>rosectition. — Fenal Code, s. 121. — 7 JFill, III., 
e. ;i, s. 5 . — The oiroiieo of en'yai^iu.a in !i {•on.'^pirni.-y to 
waj'e war, and that of ahettiiii^ tin; <;J' war, 

ajiahist the Queen, under Moetion 121 of tlie Penal 
Code, arc offences under the Penal Code (.nily, and are 
not treason or misprision of treaHoii; and therefore 
the provisions of the Statute 7 William III., Cap. 
3, section 5, as to placinpf a limitation on the period 
for prosecution, are not applicable. Queen v. Amir- 
UDDiK . 7 B. L. E„ 63 : 15 W. R,, Cr„ 25 

WAIVER. 

See Cases under Acquiescence. 

See Bond . . I. L. R., 1 Bpm., 45 

See Limitation Act, 1877, art, 75. 

[I. L. B., 7 Mad., 577, 583 
eN. 'W., 88 
11 Bom., 165 
I. L. E., S All,, 514 
I. L. R„ 5 All, 289 
I. L. R., 2 All., 857 
I. L. B., 5 Gale., 97 
I. L. B., 9 Calc., 857 
See Limitation act, 1877, art. 179 — Or- 
der POR Payment at specipied date. 

[I, L. R., 5 All., 289 
L L. R., 7 Gale., 56 
IS C. L. E., 243 
I, L. R., 13 Gale.; 73 

By prisoner. 

iSee Criminal Peoop.edings. 

[I. L. E., 2 Calc., 23 
I.L. E., 6 Gale., 83 

of irregularity. 

See Liaiitation Act, 1877, art. 179 (1871, 
ART. 167) — Joint Decrees— Joint De- 
cree-holders . I. L. R,, 4 Gale., 605 

■ ; of objection. 

'See Cases under Appell.\te Court— Ob- 
jection taken poe piest TiaiE ON 
Appeal. 

See Cases under Jurisdiction— Ques- 
tion OF Jurisdiction — Consent op 
Parties and Waiver op Jurisdiction. 

1 . Waiver by conduct. — Appeal. 

— Irregularity , — StihsUtution of parties. — Consent. 
— Where the purchaser of a plaiutifl’s riirlits was 
substituted for the plaintiff, the irnigularity was 
held to he cured hy the consent of the defendant, 
implied in his offering no opposition, but appealing 
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C Gm ) 


'WAIVEB.—Waiver by eonduot—coniimied. 
from tbe iuclgnient on the merits, making the sub- 
stituted plaintiff one of the respondents. Besb Csun- 
ma llor «. Tumeezooddben . 12 W. E., 87 

g, — . — — — Appeal. — Might 

ofoljection to proceedings taJcen in accordance mth 
appeal to High Cowl, — Where a party, dissatisfied 
rvith the decision of the lower Court,' appeals to the 
High Court and reopens the whole ease, he mast 
accpiiftscG in the result finally arrived, at by the Court 
below in accordance with the instructions of the 
High Court in his appeal. Gheq-abam Dtttt v. 
CHownnEX Jcmnajox Mxjm,ich; . 1 C. 144: 

3. — . — — Withdrawal of 

ohjeotion.- — Maising same objection subseguentlg . — 
'\Vlicre parties have, before the Deputy Collector’, 
withdrawn their objections to an Ameen’s report, the 
lower Appellate Court should not allow the same ob- 
jections to be revived before it. BHCGOBim’Y Bue- 
JIONEE ■». GoUB ChUNDBB MnEDUE . 

[9 W. E., 267 

Kabteb Chttnebe DtriT v. Gopeb Madhttb 
Neogeb . « . . 11 W. E., 3 

4. — — — Objection to non^ 

service of notice of execution. — .Appearance.-— Where 
a judgment-debtor appears and contests the decree- 
holder’s right to execute his decree, he cannot object 
that no notice was served as required by law, having 
impliedly waived the objection, Grish Chubdee 
Baebejee c. Bhanoo Moieb Chowdheaie 

[IIW.E., 329 

5. — i — — — i-i-i — - — ^ — Waiver ly judg- 

ment-deitOT of objection. — Might to deduct mesne 
proJits.^A. judgment-debtor claiming a deduction 
on account of mesrru imollts decreed against him 
should make good his claim when called upon by the 
Court executing the decree. Failing to do so he 
loses his remedy. HtfBo Coomae Chatteejee v. 
liAiiDHEK Ceaiieejee . . 15 W. E., 266 , 

— Omission to talce 

objection. — Remand. — Held that the dcfendaut, not 
having taken an objection to tlic s\iit on the ground 
of the minority of the plaintiffs, whilst it was pend- 
ing in appeal to the High Conrt, Were precluded 
from raising it on remand. Beni Bam Bhutt v. 
Eam Lae Dhekei . , I. L. B., 13 Calc., 189 

7 , Effect of waiver . — Landlord 

and tenant . — Waiver of right of forfeiture f dr non- 
payment of rent . — A landlord who has waived his 
right to sue for the cancchncnt of a lease on the 
ryot’s failure to pay six successive ivistalments, is not 
barred l)y limitiition from suing for cancehnent 
on further breaches of tlie covenant. Dulm Chand 
V. Mbheb Chand Bahoo . . 8 W. E., 138 

Q, ; — — — : — . Watver of vendor 

binding on purchaser. — Sale for arrears of rent . — The 
Govenimeiit, as auction-purchaser of the zemindari 
right of a pergunuah, having waived all right to can- 
cel the tenures of the talookdars, and having admit- 
ted them to settlement ami otherwise recognised 


■WAIYBR.— Effect of ■wsLivex—conihned. 
their rights, it w-as held that tlic defeiulantj a pur- 
chaser, could not put in force against tiic tahiokdary 
any rights which his vendor had waived. Oehox 
Cheen Kos V. Asanooieah 

[2 W. E., Act X, 81 

9 . Waiver of right® ■ander 

iaortgage.—Mestimption by Government of mort- 
gaged land under Land Aogumtion Act, and re-sale to 
mortgagor. — Omission of mortgagee to claim compen- 
sation. — Government having under the Land Acquisi- 
tion Act taken possession of portion of certain land 
which had been mortgaged by the owner subse- 
quently, while the mortgage was still in force, re-sold 
the portion taken, to the mortgagor, who sold it to a 
third person bond fide for value. In a suit by the 
mortgagee (who had taken no steps to obtain any 
portion of the money paid by the Government for 
the land) praying for the sale under the mortgage of 
the land resumed by Government, — that the 
plaintiff as mortgagee had waived his rights under 
the mortgage, and that the purchaser from the mort- 
gagor had acquired a title free from, the plaintiff’s 
incumbrance. Quaire, — Whether the mortgage claim 
might not, but for the waiver, have re-attaehed, on 
the lands resumed by the Government again coming 
into the possession of the mortgagor. Ram Awtae 
Singh v. Torsi Ram; . . ,5 0. L. E., 227 

10. Waiver of grounds of enhanoe- 

nient. — Meliance on one ground only. — Mresump- 
Mon. — In a suit for enhancement of rent upon dif- 
ferent grounds, the fact that at the hearing the plaiu- 
tifl; I'elies on one of the grounds only, and tliat in 
the judgment of the first Court the whole case was 
rested on that ground only, is not a safe warrant for 
the inference that the other grounds were waived. 
BoNOMAiiEE Cheen Mxtee u. Shoeoop Hootait 

[MW.R.,60 

11 . Waiver of rigBt to execute 

decree. — Agreement to give time to debtor. — ISeia 
contract. — The granting of a judgment-debtor the 
indulgence of a temporary stay of the warrant of 
exeention issued to enforce the decree, does not pre- 
judice the jiulgment-croclitor’s right to exocutiouat a 
subsequent time. Buschennee v. llAycDtr 

[5 Mad., 285 

12. — Waiver where 

decree-holder ivas allowed to perform act under de- 
cree in case judgment-debtor failed to do so. — H. O. 
obtained a decree against G. ii!. for .the reconstruction 
in the family house, within one mouth, of a verandah 
which had been improperly pnlled down by the 
latter ; on failure of G. M. to rebuild it in the speci- 
fied time, the decree-holder was to ' he allowed to 
rebuild it himself at the cost of G. Ji. About a month 
after the rccoustruebiou was hegun, but after tVie 
lapse of the month allowed to the judgmont-dehtor 
H. C. applied for an injunction to stop the work us 
not being according, to the decree, and for pennissiou 
to rebuild it himself. Meld, notwithstanding &. J£. 
had made alterations and eoutravened the doerelal 
order, the judgment-creditors’ conduct in looking oij 
without remonstrance for nearly a month while the 
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WAIVER. —Waiver of right to execute 

decree — contimied. 

iuflgment-delitor incurred consideraMe expense 
tiniounted to a v.-aiver of his right to take matters 
into his own hands. GOPEB KiSHEN Gossain n. 
Hem Chotdeb, Gossain . .16 W. B., 88 

IS. Waiver of right toiaterest 

on ari’eai's of rent. — Receipt of arrears of rent for 
long time toithout interest. — IJy the terms of a kahu- 
liat, rent not paid when clue was to hear interest.’ 
Tlic zcinind.ar received rent for a period of ten years 
without making any demand of interest in resixset of 
arrears, and without cliiiiuing to apply any portion 
of the payments tocvards tiie discharge of interest. 
Having subsecpiently in-ouglit a suit for interest, the 
Courts below were of opinion that the zemindar had 
waived his claim to interest and dismissed his s\dt. 
Held, tliat there were facts Justifying such an infer- 
ence, and that their finding could not be reviewed 
in special appeal. Dindoxai Poeamanick v. Peak 
Kishen Patje Chowdhby 
[Marsh., 394 : W. E., P., B., U7 : 2 Hay, 423 

14, Omission to en- 

force interest tinder. Jcabuliat . — Variation in contract, 
— In order to establish variation in a written contract, 
it must be distinctly pleaded and proved when and how 
the valuation took place, the mere fact of a kabuliat 
not having been enforced in the most stringent man- 
ner does not take away from the lessor the right to en- 
force it. Pbaeee Mohcn Mooeeejee d. Beojo 
Mohtin Bose . • , ... 21 W. B., 36 

Pbabeb Mohun Mooeeejee ». Beojo Mohun 
Bose . . . . 22 W. E., 423 

15. Omission to claim 

interest, — JPleading. — Both parties stipulated for 
payment of rent on certain dates, and, if not so paid, 
of a certain rate of interest until paid. The rent not 
having been paid at the time agreed on, — Held that 
the landlord’s omission to claim interest, instalment 
by instalment, for the fractional time that the rent 
was not paid after it became due, did not Justify the 
plea that the interest stipulated for ivas not due, or 
warrant the belief that the plaintiff had waived his 
claim to interest. Kdtty Kant Bose v. Gonoa- 
UHUB Biswas 

[ W. B., P. B., 13 : 1 Ind, Jur„ O. S., 6 : 

Marsh., 40 

Ig. Waiver of objection to ser- 

vice of notice of enhancement. — Omission to 
appeal from decision findin g notice properly served . — 
Question of law and fact. — Plaintiff sued to recover 
rents at enhanced rates after notice, and got a decree. 
Defendants appealed on the merits, tacitly accepting 
the finding of tlie lower Court that notice had been 
duly served. On appeal, the Subordinate Judge of his 
own motion took up the question of notice, decided 
that it had not been duly served, and reversed the 
decree of the lower Court. Held that the Subordinate 
Judge was wrong, for seeing that the defendants had 
not appealed from the finding of the first Court which 
declared that there had been good service, it might 
fairly he presumed that they liad due notice of the 
claim to enhance, until evidence sufiicicut to rebut 


WAIVER.— Waiver of objestfon to service 
of notice of eulx&nQQmBnt—coiiiinued. 
that presumption should be shown. An objection 
that notice of enhancement has not been properly 
served is not an objection purely of law, but a miseil 
objection of law and fact, which may be impliedly 
waived by the conduct of the'pai'ties. Ch under JJo/ieo 
Hossee y.Hhttroneedhtr Zaliorg, ? W. R,, cited and 
distinguished. Shushee Bhoosun v. IVfnDDrN 
Mohun CHtmoEADHiYA . . ■ 2 0. L, E., 29T 

17 . — Agreement come to nnder 

mistaken, belief, — Agreement to accipf. piruvision 
in satisfaction of claim to maintenance. — Mutual mis- 
take, Rffeci of. — Suit hg son for partition,— Rclin- 
guishnent of claim. — The plaintiff’s falliei’, a member 
of an imdivided Hindu family, signed an agreement 
which he agreed to accept a provision in satisfaction 
of his claim for maintenance. The agreement was 
signed by reason of a mistaken belief entertained by 
the plaintiff’s father and the other members of the 
family that there existed an established custom in 
the family which rendered the property indivisible. 
Held, in a suit by the plaintiff for a partition of the 
family property liable to partition, that the agree- 
ment leaving been come to under a mutual mistake, 
it w'as no bar to the plaintiff maintaining the suit, for 
it rvould not have prejudiced the right of the plain- 
tiff’s father if he had chosen to insist upon a parti- 
tion. SOOBBAMANIA TeI.AYEE V. SOKEA Tbi^VEB 

[5 Mad., 437 

18. ^ — Agreement to ac- 

cept portion of property for mnintenance. — Suit for 
full share of property on partition, — In a suit to 
recover a share of family property, the Civil Judge 
found that the plaintiff in 1856 waived his right to a 
share of the family jiroperty by accepting a small 
portion, and dismissed the suit. The plaintiff shared 
with other members of the family tlve belief that by 
established family usage the property was impartible 
and passed at each succession to the eldest of the co- 
heirs according to the ordinary law, tlie other co-heirs 
being entitled only to a portion for maintenance. 
Under that belief the plaintiff accepted the allotment 
made to him in 1856 by the then eldest co-heir of a 
smaller portion of the property than he would be 
entitled to on a partition, as a sufficient provision 
for his maintenance. The plaintiff’s yonnger brother 
instituted a suit in 1861, and succeeded in resisting 
the alleged custom, and obtained a decree for his full 
share. Meld (reversing the decision of the Civil 
Judge) that the jilaintiff was entitled to the relief 
asked for, it not appearing from the arrangement of 
1856 that the parties intended the allotment to be in 
satisfaction and discharge of every riglit of the plain- 
tiff as a coparcener. Svbbiem Piieax v. Aena cnAXA 
Ietogoe Bielay . . .5 Mad., 444 

19 . Waiver by reimneiation of 

rights. — Renunciation of rights. — Law of ioaimr.— 
Rrivileges of office. — It is not law that every right may 
be renounced. The general rule is power of renunci- 
ation, but there are tw'o marked classes of excep- 
tions : There can he no reunneiation of rights and 
consequent destruction of relative duties prescribed 
by an absolute law ; nor of things inherent in man as 
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WAIVSE,.-- Waiver by renuneiation of 

riglita — contimied. 

man. A uiiiii may renounce a concrete riglit, but not 
one resulting from a natural condition. Semble , — A 
karnavau cannot part, by contract, so as to be unable 
to resiiine tliem, with the privileges and duties wliich 
attach to his position as a karnavan. Cuebukomen 
edias GoviifiJEN JfAiB v. IsmaTjA . 6 Mad., 145 

APPVNI V. AYAKEPAIiI.1 ElCAtTATHA ThAVAI Va- 
EIKARNAVAN SlIANatTHI. APPUNI v, VETItT- 

iHADATHA Shaaia . • . ,6 Mad., 401 

20. Effect of signing document 

in wbieh there is an omission. — Omission 
in ^oajib-uhurs of interest in f roferiy. — Imperfec- 
tion in settlement proceedinys. — The mere siguatiire 
l}f an agent of a wajih-ul-urz fi'oin which the record 
of an important interest in property was omitted, 
cannot be construed as a waiver of such riglit or 
claim. Still less can the imperfection or inacenraey 
of settlement proceedings operate to e.xtingiiish or 
disallow e-xisting rights. Imambundee v. BnerawAur 
Dass . . . 1 IST. W., 41 : Ed. 1873, 38 

21. Effectof acceptance of mort- 

gage-money on right of purchase.-rC'o»rfiG‘oj2 
in favour of purchase by mortgagee. — A. mortgaged 
land to j?., the mortgage instrument providing that 
B. should be entitled to purchase the land if it were 
not redeemed byI2th July 1843. In 1845 B. accepted 
from A. one pagoda in part payment of the uiortgage- 
inoney. Held that this wsxs a waiver by B. of bis 
right to purchase. Veneatachaei v. ANiNTACHABi 

[1 Mad., 69 

22. Refusal to receive rent in 

kind. — Effect of refusal on right to sue for rent. — 
A refusal by a landlord to accept rent in kind when it 
is tendered, on the ground that he is suing for a money 
rent, is a waiver of his riglit to sue his tenant (on tlie 
dismissal of his suit for a money rent) for the value 
of the rent in kind, Nabaiit Gbeb v. Govb Sorttn 
Doss 23W. R., 368 

23. Withdrawal of objection to 

sale in esecution of decree. — Effect of on subse- 
quent right to sue to set it aside. — The plaintiff pur- 
chased certain property from the first and second 
defendants. The property was subsequently put up for 
sale by order of the Civil Court in execution of a decree 
against the tirst and second defendants, and was pur- 
ciuised by the third defendant. Wlien the property 
was about to be sold under the decree, the plaintiff 
presented to the Court a petition objecting to the 
sale, but his vakil withdrew' the petition with his con- 
sent before the sale. In a suit by tVie jilaintiif for the 
recovery of the land, — ffeld that the |)laintilf was not 
precluded from recovering- the land liy reason of his 
having w'itbdrawii the petition, as lie (amid not thereby 
be considered to have waived hi.s right to sue. Ku- 
AlAltASAllY PiEDDI V. PANNA 800NA MoOBOOCAPBA 

Chbtiy . . . . .7 Mad., 359 

24. Relinquishment by Hindu 

widow. — llelinqiiislment of title to vroperty by 
widotu. — Petition. — A mere petition by a widow to 
the effect that she has relinquished her title in certain 


WAIVER.— Relinquishment by Hindu wi- 
dow — continued. 

property in favour of parties suing the lessees of the 
property for possession, is not a legal relinquishment 
of her share therein. OoMA OnuiiN Koondoo 
Bkoobuk Mojiun Pal , v 10 "W. E., 98 


See Act XX or 1863, s. IS. 

[15 B. I.. R., 167 
I. B. E., 3 Calc., 324 
See Cases rritnEB Maiioaiejdan Law— 
E.N’UOWMENT. 


1. Warrants made by Lieute- 

nant-Governor of Bengal.— of Court.-— 
The Court will order its seal to be impressed on any 
warrant made by the authority of the Lieutenant- 
Governor of Bengal, even if not actually signed by 
him. Anonymous . 1 Ind, Jur., TJ/S., 106 

2. Search warrant. — Criminal 

Procedure Code, 1861, ss. Ill, 115. — Requisites of 
warrant. — It is essential to the legality of a search 
warrant, under section 114 of the Code of Criminal 
Procedure, that tlie production of some speciffed and 
particular thing is desired ; that the Magistrate alone 
shall determine that such production is necessary ; 
and that a specified house or place only is to be 
searched. The warrant must, under section 115 of 
that Code, he directed to some other person only when 
a police officer is not forthcoming. Queen v . Hos- 
SAiN All CnowDUBY . « 8 W. R., Or., 74 

WARRANT OE ARREST. 


1. Civil Cases . ... . 6178 

2. Criminal Cases . . . , 6181 

of Governor General in Council. 

See BENOAL REaULATION III OE ISIS, 

[6 B. L. E., 392, 459 
9 B. L. B., 36 

See Habeas Coiirus. 

[6 E. L. E., 392, 459 

1. CIVIL CASES. 

I. Absence of warrant. — -/)/. v- 

charge from custody of Sheriff. — The Court will dis- 
charge a prisoner from custody wlieii the jailor holds 
no warrant for his detention, fillliongli he has bi.-eii 
properly in the custody of the Slieriff. In the mat- 
ter OF SiiAii Sahib . 1 Incl, Jur., H. S., 19 

■ 2. Informality of wairant. — Ap- 

plicalion for discharge . — Civil Procedure Code, 
1859, s. 273, — Delay in briny ing up prisoner, — B. 
M. and several other prisoners in the custody of the 
Slieriir of Calcutta for debt, without Jiaving bt'cn 
brought up to have an onUn- for their iillowaiici' 
made, on being produced for that purpose by the 
Sheriff’, .applied I’or their discharge under section 273 
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WAEEANT OF ABRF,BT~coitf.hmcd. 

1. OIVIL CASES— -couimned. 
Inforinality of wsiTTant—coiiihiuei. 

Atfe VIII of 1859. PvoiLmiuary obJe«!tIons were 
t;U;t:u to the vitliOity of the warrants on which the 
S’neriit arrested tlitiii, ou the grounds that the time 
fur execution was not siiOidSitxl in tliem; and tluit 
oven liatl they Iieeu eriijiisaily \aliil their authority 
had expired, owirr^ to the. debiy in hrinj^insf np the 
prisoners. Both oiijectiojis wt.-re ov(;rruled, JLM 
thstt a mere infi.n'uiidh;y in a warrant, Hindi ns the 
oniissirtu of the time .tor execution, only renders it 
irregular, and (loi;s not invalidate it: that advantage 
having heeu taken of sueh irregularity to prtjjndice 
the prisoner, affords grounds for an application to the 
Court to sot the warrant aside : and that a mere delay 
ill bringing the pri.souer before the Court after his 
arrest, if not for a considerable period, does not render 
his detention illegal. Is he BHOT-ANA.Trxn MniiLicK 
[Bourke, O. C., 96 

3. Form of warrant.— 

of tcai'rant. — Where a jiersoii had been taken in exe- 
cution under a ca. sa, <Urectod to the SherilF under 
the old procodure, it was lield to he sufficient to em- 
power the jailor to detain him. The words *' ordiuary 
civil jnrisdietioii” are only used to distinguish the 
civil from the criminal jurisdiction. Is ee ANWAH 
Biswas ... 1 Ind. Jur., K. S., 106 

4. "Writ of Calcutta Small Cause 

Court, Form ot—Act XII of 1865.— Ft, Aug suh- 
siActice-monei/. — A writ of the Calcutta Small Cause 
Court commanding its “ Btiiliff to take the body of 

A., and have him before the Court on the day of 

to satisfy J3. in the sum of debt and costs, 

ordered and decreed by tlie said Court on the 'Jay 

of to be paid to the said B. with costs of exeeu. 

tinn, and by virtue thereof to take and convey the 
said A. to the common jail of the said Court, there to 
be detained in safe custody for — ~ weeks, or until lie 
shall sooner perform the said order of the Court,” is 
in point of form a sntiieicnt warrant to the jailor f,o 
reeeive and detain A., notwithstanding Act XII of 
lSb*3, It was not necessary, in tlie case of connnitmeut 
of a debtor to prison by the Calcutta Coni’t of .8nm.ll 
Causes, to bring him iu the fh’st instance before tiie 
Court, as under the prevision of Act VIII of 1859, iu 
order to have his subsistence-money tixed. Is THE 
SlATl'EK OH MEEH XaWAUB 

[1 Ind. Jur., N. S., 315 

5. "Warrant directed to Tfazir. 

. — Arrest of Judgment-debtor. — Indorsement to geon. 
— Civil Procedure Code, 1882, s. 343. — Indorsement of 
particulars of arrest bg Naih Nasir. — Where a war- 
rant issued by ti subordinate. Court, directing the 
Nazir to arrest a judgment-debtor in execution of a 
decree, was entrusted by the Nazir to a subordinate 
for execution by indorsing his name upon it, — Held 
that there is nothing in the Civil Procedure Code to 
prohibit a Nazir from authorising a deputy to execute 
a warrant of arrest for him, and that his indorsement" 
must be regarded as prima facie evidence of the 
authority of the person to whom the warrant is deli- 
vered to execute it. Held, also, that it is most dcsir- 


WAERAlff!!? OF AR.RES!r™cn»^('3«ei«. 

1. CIVIL Cr\SE.S — continued. 

Warrant directed to 'S&'ziT—continmd. 
able, when the Nazirs of the subordinate Courts diele. 
gate the duty of excent iug warrants of arrest, that they 
should confer the anlhority in more clear and cxplielfc 
ter)n.s than. are expressed by a nu;re imior-seim.-nt, n.ud 
that they should be c.-ire-ful in seieetiug projH-r per- 
sons to disehavgn that duty, liearing in mind, as far as 
eiremnstauces ijcrnut, the ])os!tiim and ca<t.e i>!! the 
party to be arrested, so a.s to fivoid, Ihreugh the 
medium of Court process, .suiyecting any sncli party 
to juu'sonal indignity or offence. Held, i'urtiit.n", that 
it is important that the jierson clioseu should be made 
acf|uaiijted with the contents of the warrant in order 
that he may be able to inform the judgment-debtor at 
whose suit and for wliat amount he is being taken 
into custody. Wliere a warrant for the arrest of the 
judgment- debtor had been exeented, and an indorse- 
ment thereon, professedly under section 313 of the 
Ciwl Procedure Code, nvas irreg’ularly made by the 
Naib Nazir, he not having been “ the officer entrusted 
with the execution of the warrant ,” — Held that 
such ii’regularity did not invalidate the an-est. An- » 
nni, KAEiai «, Bctleen . I. L. E., 6 Ail,, 385 

0 . Irregularity iu warrant.— 

Warrant of arrest in cweentioii of a decree mlg 
initialled bg proper ojficer. — Civil Proaediire Code, 
18S2, ss. 2, 251 . — A warrant issued for the arre.st of 
a debtor under the provisions of section 251 of the 
Civil Pa'oeedure Code, was initialled by the Muusarim 
of the Court, sealed with tlie seal of the Court, and 
delivered to the proper officer for execution. The 
dt'btor forcibly resisted the officer, .and was tried 
and convicted, under section 353 of the Penal Cnde, 
of assaulting- a public servant in the execution of his 
ihity as such. In revision, it was contended, with 
reference to the requirements of section 251 of the 
Civil Procedure Code, that the warrant of arrest, 
having been initialled only, was bad, and the officer 
could not legally execute it, and consequently no 
offence imder section 353 of the Penal Code luid been 
committed. Held that this contention could not be 
allowed, and although it was proper that the person 
signing a warrant should write his name in fnll, it 
could not be said that because the signature was 
contined to the initials of the name, it was tmt the 
duty of the officer to execute the warrant. Qtjeen- 
Emveess V. Janki Peasab . I. L. E., 8 All., 293 

7 .” Validity of warrant. — Lia- 

hilitg of Nasir. — Hscape of judgment-debtor . — The 
plaintiff sued out a warrant for the arrest of his 
judgment-debtor on the 4th December 1876. The 
warrant was lodged with the Nazir on the 16tli De- 
cember and was to he in force till the 4'th .Taiiuary 
1877. Ou the 22nd December 1876 the Nazir was 
informed that the judgment-debtor was already in 
the civil jail under a writ of execution issued by 
another creditor. The Nazir then returned the war- 
rant to the Suboi-dinate Judge who had issued it. 
On the 29th December the Subordinate Judge again 
sent it to the Nazir’s office, Avhere it was duly received 
by the Nazir’s karkim (defendant No. 2). This fact, 
was not reported by the karknn to the Nazir (defend- 
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WAEBAHT OF AREES1?-co»#in«/etI. 

1. CIVIL continued. 

Validity of warrant — continued. 
ant Ifei. 1) until the dth January 1877. On the 1st 
Jiininary 1S77 the judgment-Jehtor’s debt was paid 
hy Goverimientj and he was released in honour of 
iier Majesty’s assumption of the title of Empress of 
India. The judgment-debtor thereupon left the dis- 
trict and could not be found, and the plainti:^3 
warrant remained unexecuted. The plaintiff sued the 
Nazir and his karkun for allowing for his judgment- 
debtor to escape. Held that the Nazir ought not to 
have sent the warrant back to the Subordinate Judge, 
and that there was no necessity for a fresh order on 
it until the time for which it had to run hatl expired. 
Meld also that, according to Act VIII of 1859, as it 
stood at the end of 1870 and until October 1877, the 
batta for the maintenance of a debtor could not be- 
come payable until he was arrested and brought 
before the Court, and the latter made the order for 
his committal to the civil jail. Kastueohaud ®. 
Batji Sabashiv . . I. Ii. B., 4 Bom,, 65 ' 

* 2. CRIMINAL CASES. 

8. Arrest in pending ease,-— 

Fower of Magistrate. — Criminal Procedure Code, 
JS61, s. 68 . — Section 68 of the Code of Criminal 
Procedure gave a Magistrate jurisdiction on proper 
evidence to issue a warrant for the arrest of persons 
in a pending case. In the mattee or Sibeshite's: 
Ceowdheain , , .16 W. E., Or., 50 

9 . Warrant on non-appearance 

to summons. — Lessee of tolls. — Disobedience of 
summons to appear . — TIndertaldng not to sue. — A., 
the lessee of a toll, was in arrear to Government in 
respect of the rent. The Magistrate issued a sum- 
mona to him, whereby it was recited that a plaint had 
been preferred against him {A.) for not paying the 
sum of R263 for arrears of rent, and A. W'as sum- 
moned to appear before the M.agistrate to answer the 
charge. A. did not appear ou the day appointed, 
but had an application presented for postponement 
of the demand for arrears of rent, on the grounds 
therein stated. On the following day the Magis- 
ti'ate passed the following order : “ Whereas the 
debtor, defendant, has not appeared in person, the 
summons has not lieon obeyed ; therefore it is ordered 
that a warrant be hssned for the arrest of the defend- 
ant.” Proceedings were afterwards taken upon the 
warrant. Meld that all the proceedings taken by 
the Magistrate were irregular and must be set aside, 
the defendant undertaking not to take legal proceed- 
ings for anything done under the order or warrant. 
In I’ltE MATTES or Lanka Rihaei Ghose 

[2 B. L. E., A, Cr., 17 : 11 W. E., Or., 26 

10 . Issue of warrant.— <7£»»pZaj?a^ 

on oath. — Leport of police officer. — Criminal Pro- 
cedure Code, 1869, ss. 6S and Ido. — In cases in which 
the police cannot arrest without a warrant, a war- 
rant cannot legally be i.s.siied hy a Magistrate except 
on .a complaint made ou oath (or under section 68 of 
theCrirahv.il Procedure Code), whether such Magistrate 
i.s authorised to ontcrfcaiu cases cither on complaint 



WARRANT OF AWMEST --continued. 

2. CRIMINAL CASES— 

Issue of WBTrant— continued, 
directly to himself or on the report of a police officer. 
REfl. V. Jaeae Als . 8 Bom,, Or,, US 

11 . ^ — Arrest on report, 

of policeman for offmoe for wliicli, arrest 'icithont 
zoarrant might be made,— Where a policeman in 
wdiose sight a theft was committed avveated the 
thief,' and being himself unable to take or send the 
accused to a Magistrate, sent a'report, on whicb tbc 
Magistrate issued a warrant, — Meld tliat, under tliese 
circumstances, the accused was legally brought be- 
fore the Magistrate. Reo. v. Mahipva talad 
Eomna Mahae . . .5 Bom., Cr., 89 

12. - Validity of loar- 

rant. — Criminal Procedure Code {X of 1872), s, 
157. — Magistrate out of jurisdiction . — 'Extradition, 

- — It was not essential to the validity of a warrant 
issued under section 157 of Act X of 1872 that the 
Magistrate issuing it should be, at the time he issues 
it, -within the local limits of his jurisdiction. He 
might issue such a warrant from a place in foreign 
territory. Reg-, d. Locha Eaba 

[I. L. E., 1 Bom., 340 

13 . Procedure ou warraut.— 

Act XII of 1867. — When a prisoner was arrested hy 
the Sheriff under a' writ of oa. sa,, it was necessary to 
bring him before the Court without delay, under sec- 
tion 14 of Act XII of 1867. In ee Ramooomab 
DuTT . . . .2 lud. Jur., N. S,, 840 

14 . — Operation of warraut.— 

Detention of prisoner. — The force of a wai-rant of 
arrest is at an end when the prisoner is brought 
before the Magistrate. Mbthooea Nath Chuckeb- 
BHTTE V. Heeea LAEIi'DoSS . 17 W. R., Oe,, 65 

A Magistrate, therefore, is not at liberty to retain 
an accused person in custody, except upon a proper 
remaud made after taking sufficient evidence given 
on oath or solemn affirmation. In the matter oe 
Zhhhrhddebn Hossein . . 25 W. R., Or., 8 

15 . — Warrant issued 

to unofficial person.— Criminal Procedure Code 
{Act X of 1872), s. 161.— Act XXV of 1881, s. 
77. — Under section 77 of .the Criminal Procedure 
Code, a Magistrate ought not to is.sue a warrant 
to an unofficial person, except when he is with- 
out the assistance of competent police officers, and 
unless the urgency is imminent. The force of a 
warrant of arrest is at an end ivhen the prisoner is 
brought before the Magistrate, and the prisoner can- 
not lawfully be committed to prison or remanded 
without sufficient grounds ; and in the ahsenco of evi- 
dence there can he no grounds. In the matter oi? 
the petition op StTBENBEONATH ROY. QUEEN ih 
SlTEENDEONATH ROT 

[5 B. L. R., 274 : 13 W. B., Cr., 27 

' 16, — — — Criminal Proce- 

dure Code {Act XXV of 1861), s. 68.— Act X of 
1872, ss, 142 . and 150. — Detention of accused.— A 
warraut issued under section 68, ivhich was a wavvuv!*. 
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WAEE.AK’T OP A-R-RBST—eoHiimied, 

2, CEIMIifAL Cases — contiuvcd. 

1 Operation of warrant—coK^iarje^. 

j of arroisfc as? desarnied iinfier section K (Ponn B), is 

i only for tbo purjjose of liringhig' an accusun parson 

lioforo tlii; l^L'.gistrate, it was nota. warnint for coiu- 
I initivioui, ami ilkl not. !>ntliorisc the (h.-ti-ntion of 

I u person longer thsiu h m.e.'.ssavy foi- his prosluction 

! before the iI;igisU';Ae. 'i'o lieUiin him further there 

innsf, i)e a fresli wurrsint nmler section 2:i2, elisirging 
the prisoner witii some olTence, on evidence tiikeu on 
until or affirnnition, and in the preseiua} of the :ve- 
^ CMlnyd. .In the matter of SIAHES Cj£ANJ>liA Ba- 

KiiRjEE. Queen v. Pcrna Cuakhra Baneiuee. 
<iCEEN B. KAT-I SIRKAB 

[4 B, L. E., Ap„ 1 : 13 W. E,, Cr., 1 

17. — Detention of ac- 

i ciised. — Order sanctioning detention for mdefnite 

period. — Remand of accused. — Seld that the order 
of a Magistrate sanctioning the detention by the 
. police of an accused person for an indefinite jreriod is 

illegal. At the expiration of twenty-four hours from 
the time of arrest, the accused must be brought 
before a; Magistrate, who coxrld then remand for a 
! period not exceeding fifteen days, under section 224 

I of the Criminal Procedure Code, 1861. No remand 

. without a hearing can last for a longer period, Keo-. 

I B. SuEEXA vAiAD Dhaku . . 5 Bom., Cr.j 31 

j Eorm of warraat.— 0?«mion 

I to seal warrant. — Criminal Procedtire Code, 1869, 

I 76. — 'Requisite, s of good warrant.^ — A warrant 

i issued under section '76 of the Code of Criminal Pro- 

^ cedure should be sealed, should describe the person to 

I be apprehended under it with reasoirable particularity, 

’ so that there may be no difficulty in establishing liis 

I ideutity, and should he subscribed with the name and 

i full official title of the Magistrate issuing it. Where 

a warrant w'as defective in all the above particnlavs, 

\ the prisoner apprehended under it was released by 

j the High Court. In ee Hastings . 9 Bom., 154 

j ■ , 19 . jict XIII of 

j 1856, s, 58. — Rrror in warrant not afecting con- 

[ viciion. — A warrant issued under section 5S of Act 

XIII of 1856 should be addres.sed to some one or 
more inspectors, and not generally to “ all constables 
and peace officers.” Where a warrant in the latter 
form wa.s executed under the direction of an in- 
spector, it was held that the error in the form of the 
warrant was merely an error of procedure, and did 
not affect the vnlhlity of the conviction, under sec- 
tion 57, of persons apprelunuled in pursuance of the 
ivarranl so executed. Heg. b. Nana Mouoji. In 
EE Madhav Moeae . . .8 Bom., Cr., 1 

I 20. Warrant not con- 

j iaining specification of offence, — A warrant which 

{ did not speoii'y a punisliablo offence, and Which had 

' been i.ssued upon a statement not sullicient to make 

' out any offence, tiuaslied. In be Bidhumuehi 

I Dbbi “ . . . . 6 B. L. E., Ap., 129 

i S, C. Bibhoomookhee Dabee «. Seeenath 

■| Maidae . . , 15W. E., Or., 4 


WAEEAIIT OB A'BMmT-continv.ei, 

2. CPJMISAL Qh&ES-coniimml. 

21 . i. Informality in warrant.— 

Crhniml Procedure Code, 1869, s. 404. — Power of 
Sigh Court. — Irregvluritg in process of arrest ami 
attachment. — The High Court was not cmpviwcvod to 
interfere under the pi’ovisioas of section 404 of the 
Criminal Procedure Code, 1800, until there iias been a 
judicial proceeding by a Magistrate. A pan-sou <‘om- 
plaining of irregnlarity of process is.sued for his 
arrest and for the attaehnienfc of hi.s property, l»efore 
applying to the High Court under six-tion 4tJ4 of the 
Criminal Procedure Code, .should make a].iplic,‘ition 
to the Magistrate issuing .such process for his dis- 
charge and the release of his property, on the ground 
of the informality of the warrants. Queen v . Bi- 
SHESHUE Pebshah 

[2 H. W., 441; Agra, F. B., Ed. 1874, 286 

22. Mode of arrest in foreign 

territory or ont of jurisdiction.— TFhrrett# o/ 
arrest for contempt of Court. — The High Court of 
Bombay will not send a special bailiff into the terri- 
tories of the Gaikvar of Baroda to arrest a. defendant 
who has been guilty of a contempt of Court, but tlie 
Court will send a special bailiff for such purpose 
beyond the local limits of the High Court to a jilaee 
within tile Presidency of Bombay. Harivaelabh- 
DAS KuLMANCAS ®. UtAMCHAND MANIECHAXn 

[7 Bom,, O. C„ 172 

WAEEAITT OF ATTOEEBT, 

1, Extent and operation of 

warrant. — Civil Procedure Code, 1859, ss. 17 and 
49, — Acceptmice of service and appearance, — Act 
XX of 1862, s. 7.— A warrant of attorney to the 
attorney of a defendant to receive a declaration or 
plaint, &c., in any action or suit to he brought for 
the i-ecovery of certain moneys, and to confess the 
same action or suit, or else to suffer or consent 
to a judgment or decree iii the said action or suit by 
default, or in any other way to pass or ho pronounced 
.against the defendant, empowered the attorney to ac- 
cept service and appear for the defendant within the 
meaning of sections 17 and 49 of Act VIII of 1859. 
Seld that section 7 of Act XX of 1862 refei-red only 
to warrants of attorney for the entering up of judg- 
mento in the High Coiii-t %vhich were in existence 
before the 1st .luly 1862, Khalbt Chunker Ghose 
«, SAEonAsooNDEBT Dossee , Eourke, O. C., 244 

2, Isimitation Act, 1859.— Fa A-}’- 

ing up judgfnent, — The statute of limitation is no 
answer to a rule nisi to enter up Judgment on a u ar- 
rant of attorney. SooffAN Mum,®. Hsdeh Jung 
Bahadooe . . .1 Ind. Jur., O. S,, 58 


WAEEAMT OF COMMITMENT. 

— Signature of Magistrate.— Cr/- 

minal Procedure Code, 1872, s. ,503. — The signature 
of a Magistrate to a warrant of commitment under 
section 303 of the Code of Criminal Procedure, 1872 
should not be affixed by a stamp. Subbamanaya v, 
QvEsi . . . . I. B. E.., 6 Aiad., 30 
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WABEAIffTY OF ^VSUE—couUmied. 

See CisES trirDBE VEjfDoa ax'd Ftij 
CHASES— CaTEAX EilPl’OS. 


WABEAlJra? OF ESECOT'rOlT. 

X. Extension of time foi’ opera- 

tion of warrant.— Ai*# X of 1839, s. SS.-JuriscUc- 
ilr,:i,-~X\ibTc a ^YawaBt, of execution undar Act X 
of 1S50, section SS, was extemled for four days after 
V. particular day, when the origiuiil warrant was not 
sixty (lays olu, in order that more moveable property 
jiiic-bt b5 ]ir.jiited oat,~M.eld that, until the time so 
bad elapsed, au ordc-r for sale of imuiove« 
a’ol..- property was without jurisdiction. Nabi Bax 
r. Didah Bax Sii.sn 

[3 B. lu E., A. O., 10 : 11 W. E., 326 

2 , Return of warrant.— 

$crv(nit. — liesist'ince to imbUc Hereant. — Penal 
Code, s. 1S3. — Civil Procedure Code, 18S2, s. 251.-— 

A. person was convicted nuder section 183 of the 
Penal CoJ(5 for oft'eriag' resistance to the attachment 
of prvYporty by a piiblic servant. The offence was 
conimitted on the 4tb of February 18S3, hut the 
Wiirraut under which the public servant acted was 
returnable on or before the previous day. ifeW that 
tl'.e eomdetion was bad. In the matter or the 

PETITION OF AKANB LALB BeEA. ASANB LilE 
Besa V. Empeess on the prosecution of AZIM 
Peon . 1. 1>. E., 10 Calc., 18 : 13 C. L. E., 209 

3 , Irregularity in warrant. — 

Civil Procedure Code, 1839, s. 222.— Civil Pro- 
cedure Code, 1877, 1SS3, s. 231. — Au execution sale 
of the rijfbt, title, and interest in liuul was set aside 
by the Court, on the ground tliat the warrant for 

the execution of the decree and order of attachment , . , 

of the propertv sold had not been signed by the ^ ~ Limitation. Allegatim of waste, 

dudge, but by the Ynnsarlm of the Court; and at a ir‘-oUcUon.frou e^^^^^^^ waste.~ 

sccoud sale tlm property w.as sold to other purchasers, ^ “^AU, J., that where a suit was one to 

ivho, as weU as tho iudgment-clobtor, wore sued by p-'^v'cnt contemplated waste, it was not barred by 
the purchaser at the tirst sale for a deelanitioii of his ^ , o 

right to have the* first sale confirmed. The High B, L. E., O. G., 1 : 12 W. B., O. O., 13 

Court having held tiiat, with refereiico to section 222 BrswANATii Chundeu v, IvhANTamani Da si 
of Act Vlil of 1859, the first sale had been rightly [7 B. L. B., 131 

set aside, an appeal to the Judicial Committee was „ -r ■ , --.a ^ tt- ? 

dismissed with costs. Eam Davae v. Mahtae TTT Xiiability tor waste.— 

.Sixtril . . . I. L. B. 7 All. 506 wiaow ; uabiht// for waste conimitied her msoana 

’’ as adminktraior . — In a suit against a widow in- 

WART? ATST'PV ‘RD'R A GTT niT'— . dividutilly, and not in her representative capacity, to 

plaintilf’s share of property alleged to have 
bee CH^iTOR-PARTr. g,- ._T T, nn possession, the suit being one wherein 

j_b B. Jj. K,, 544: 23 W. R., 136 defeudant was charged with devastation in respect of 

See Contract— Breach of Contract. pvojjerty only, — Selcl that defendant was not 

[8 B. L, R., 544 : 23 W. B., 136 litiblo in that suit to be made answerable out of her 
See Cm rviKcv Act > 18 , husband’s assets for any devastation which he might 

bee LON TRACT ^ have committed. States r. Dias . 10 W. R., 444 

See Oases ttkpeb Vendor and Fcr. WASTE LASTDS. 

Cn-ASEE-BREACH OF IFAUBANTy. LANDLORD AND TeNANT-MiRASIDABS. 

[I. Ii. E., 1 Mad., 205 
See Settlement— Right to Settlesient. 

[4 Mad., 429 
See Settlement— Subjects of Settle- 
ment , . ’ . 1 Mad., 12, 407 

(Sfee Valuation OF Suit— Suits. ■ 

C7W.B.,349 

1 . — _ — Presumption from land, lying 
waste,— JEoidence as to possession , — ^Tbe fact of 


WARRANTY OP TITLE. 

See Cases under Sale in Execution of 
Decree— Purchasers, Title of— Ge- 
NERALLX. 

Sec Sale in Execution of Decree — 
Setting aside Sale— Rights of Pce- 
chasees . I. L. E., 2 Bom., 258 

See Gases under Vendor and. Pur- 
chases — U sBACn OF Warbantt. 


inBi ) 


DIGEST OF GASES, 


■ i (51SS ) 


WABTB IiA3fDS.--I*re8iiiaption from land 

lying w&nte— coni hiiioi. 

lyiisg iloed not rjf itself shou' that no one 
is in TKisisossion. Majiojieu Ali v. SnimirM An 

[8 W. K., 422 

2 . OxvnersM]? of waste land. — 

Jpi'&sr.mpfJ.ou as io possession. — tVliovc JancI is waste 
tnul there is no visihle sign of liisMipatioii, thoposses- 
rtton irtvtst he t-.iiteu to go with the right, aihl the 
i’igiit is friuw facie iu tin; /.eiuiiKlar of the estate to 
•wliielt the waste iatal helongs. ’vVoodwaxt Maii- 
I'OO.N' t'. IlUJs'OOMAy PEUriJlAIi Si^’GH 

[32 W. E., 419 

“ 3 . Possession of waste land.-— 

LimifaUov.. — Fi'esv.',iqillo,i. — Proof of iiilc . — ^There 
may he such piissession of waste lands as tojn'oteeta 
suit from being hm-red hy liiiutation ; and udiore the 
'C|uestion of possession is doubtful, a presumption will 
arise in favour of the party who proves title. Maho- 
MEU IlASsiii y. Ktjbeeji BuKsn . 11 W. E,, 268 

4. Fossessioiiy Pre- 

sumption of, from evidetice of title. — In disputes as 
to the right to possession of waste and jungle lands, 
it is only in cases where neither party has exercised 
any acts of ownership over the lands in question that 
the Court may resort to evidence of title, and pre- 
sume that the party proved to have title lias also pos- 
session. SAII BAXDHU ». KTjoTJ BhA'TTU 

[5 C. L. E., 481 

5. Title to mictilii- 

iiated or jungle lands. — Adverse po.s.session. — Limita- 
tion. — Acts of ownership, — If adverse possession for 
a sufficiently long time is proved, the title of a person 
to uncultivated or jungle laud may be barred by 
limitation in the same manner and. to the same extent 
as iu the case of cultivated laud; the evidence of 
possession being the exercise of such acts of owuer- 
sliip ’as w'ould ordinarily be exercised over property 
of that nature. Mitxehjeet Sikgh o. HadhaPee- 
SHAB Singh . . . ,23 W. R., 368 

See Watson n. GoTEEN?iENT 

[B. L. E., Sup. VoL, 183 : 3 W. E., 73 

Eight to use of waste laud.— • 

Permissive use of, hy tenants. — Right of landlord to 
erect hvlUling on.— Works of permanent character 
executed hy licensee. — Easements Act, V of 1S82, ss. 
60, 61. — In a suit by a zemindar to have his right de- 
clared to build a house on some waste land in the 
mouzah, the defendants, who were tenants in the 
mouzali, resisted the claim, on the ground that they 
had built wells and water courses on the land, and 
had a right also to nse it as a thrcsliing-iloor and for 
staching cow'-dnng. Held that the defendants 
Iiaviug acquired no right adverse to the plaintilf as 
owners, by jn’cseription or otherwise, in the land, 
their right of use could only he as liccusees of the 
plaintiff ; and although he could not interfere with 
their right to the wells, which were works of a per- 
mauout character, and on which the defendants had 
incurred expenses, hd could revoke the license as to 
the other use claimed of the laud, and his chum to 
build the house should therefore he decreed. Lane 
Mohxgage Bank oi? India v. Moti 

[I. L. E., 8 All., 64 


WASTE IiAlSDS — eoiiiinncd. 

>?. Act XXIII of 1883, B. S.— 

Suit to eonicst sale. — '^Where tlie Collector failed 
to give notice of lus intention to dispose of the 
estates, it was not incumbent on the pliiiutiff to con- 
test the sale within the period prescribed hy section 
5, Act XXIU of 1S63. EistMnx’ Singh v. Col- 
eecxob oe Bwkotfe . . .2 Agra, 258 

8. Act to reclaim waste 

lands. — Stdt to ' contest award hy Board of 
Re. venve. —-Extension of time. — Insfi'tv.fion of .suit . — 
'J’hc Court cannot cxieiul the period of thirty days 
allowed hy section 6, Act XXI Id of 1803, for pre- 
ferring a suit to contoMt an luvard liy tb.e Heard of 
Itevenue. The filing of a vakalutnamah is not an 
institution of such a suit. Taeanath Dvrs f. 
COEIiECTOE OF ByEHET 

[5 W. E,, Waste Land Court Bef,, 1 

9. ss. 8, 18. — Ssiit for pQ$se,s- 

sion. — Statute, Interpretation of. — Where an Act 
expressly takes away one particular remedy which 
would othei'wise have been open for enforcing a right 
of property, or in any other particular interferes 
with proprietary rights, hut does not, in express 
words or by necessary implication, declare that those 
rights shall cease, the method of interpretation witich 
ought to be adopted is to give effect to the Act 
exactly so far as its words extend, and no fnrthei*. 
There is nothing in Act XXIII of 1S63 to prevent 
a person who has a good title and has throughout 
been in possession, or who has a good title, and at 
any time succeeds in peaceably getting possession, 
and is not ousted iu a possessory suit, or who for 
any other reason is iu the advantageous position of a 
defendant, from defending his rights, notwithstand- 
ing any sale which the Government may have 
professed to make under the Waste Lands Act. 
Queere, — Wliether the terms of the Act are not suffi- 
ciently satisfied by making it apply to waste lauds 
of Government, and by understanding the claims and 
objections mentioned in the Act as claims iu resjjeet 
of Government land, and objections with the same 
limitation. Kniaio Chekdeb Dass ®. Steed 

[I. L. R., 12 Caio„ 279 

10. — — s. 18, — Suit for compien- 

satioii for land 'wrongly sold as ioa.$te. — A purchaser 
of laud sold as waste land under Act XXIII of 1863 
cannot be compelled to grant a pottah to a person 
alleging himself to have been in occupation of the 
land before the sale. If the claimant has omitted to 
come in in due time to stay the sale, and the land has 
actually heoii sold, his only remedy is by a suit under 
section 18 for compensation, making the Collector a 
defendant. Magun ToiiiAN v. IvIoney 

[7 W.E.,4:74 

WATER, ESCAPE OE, LIABILITY FOR 

DAMAGE BORE BY- 

See Embankments. 

[I. L. E., 3 Calc., 776 

WATBE-COTJESE, RIGHT TO USE OF— 
See Cases undeb Pbesgkiption— Sase- 
MENTs— R ight to Watbb. 


c 6189 ) 


DiCxEST OF CASES. 


( 0190 > 


WATEB-COD-RSS, EIGHT TO USE OF 

— eouimtwtL 

See Cases Right to use ot Watee. 

WATER-SUPPLY, OAXJSmG DIMIITCr- 

, TIOB" OF— 

See Mischiee . I. L. E., 1 Mad., 262 
[I. L. R., 10 Bom., 183 

WEIGHTS AHB MEASURES, FRAUD- 
ULENT USB OF- 

Penal Code,ii. 966. — Fmvdnlent. intmiiion , — ^TRe 
tiicri; pusstJH&km of wf'i.ifijts in exeets.s of Uie authorised 
‘itiiinliii'd will not support a conviction inidcr section 
266 ol! the Penal Code ; a fraudnliuit intent must 
be clinrci.'d and in-oved. llEG. lu J)a>io DhAb Uaui 

' [1 Bom., 181 

OOTEENMEKT V. KANGALEE MtTDIjK 

[18 W. E., Or., 7 

WHARFIlsTGEE. 

See Bile os Lading. 

[I. L. R., 4 Calc., 736 

WHIPPma 

See Sentence— Whipping. 

[Bourke, O. C., 269 
5 Mad„ Ap., 18 
I. L. B., 5 Mad., 158 

1 , Juvenile offenders.— .4ei{ VI 

of lS64t .f. 3.~Section 3 of Act VI of 1864 (the 
Whipping Act) applies to juvenile as well as to adult 
oSewlers. Keg. v. Khsa taead Lakshaian 

[7 Bom., Cp., 70 

2, First comiction 

of adults, — Siihstitutei pnnishnent. — In the case of 
adults on a first conviction, or in the case of juvenile 
offenders whether for a first offence or otherwise, 
whipping can only he in lieu of, and not added to, 
any other puuishmeut, Qheen v, Abdool 

[W. R., 1864, Or., 38 
Queen », Kantieaai . . 1 W. E., Or., 24 

Queen a. Tonaokoch . 2 W. E,, Cr., 63 

Queen «. Ahaeut . . 4 W. E., Cr., 20 

3 , — ^ Act VloflSOi.— 

Under Act VI of 1864 (the Whipping Act), a juvenile 
offender means a person under the age of sixteen 
yeans, Reg. v, Muhaamad Am vaiad Abdud Axi 

[8 Bom., Cr., 9 

4 Act XI of ISSi, 

SS. 5, 10.— Criminal Procedure Code, s. 392 . — By 
the term “juvenile offender’' in .section 5, Act VI 
of 1864 (Wiiipping Act), is meant an offender under 
the age of sixteen years. Ecff. v. Multammad Ali, 
8 Bom,, Cr,, 9, referred to. Empbess v. Din Am 
[I. L. E., 6 AH., 482 

5 . Sentence of whipping when 

allowable, — Act VI of 1864, s. 4, — Offence after 
vrenom conviction, — The punishment of whipping 


WHIPPING.— Sentence of whipping when 

allowable — contimiei. 

under section 4, Act VI of 1SG4. can only he iniilcl- 
ed on a second conviction of a person who, having' 
served a sentence of imprisonment, again commits a 
crime. Queen v. Udai Patnaik 

[4 B. L. B., A. Cr., 5 : 13 W. E„ Cr., 88 

6. — — ^ — Offeree after ‘pre- 

mom conviction. — Previous conviction not, .^hown . — ■ 
On a reference hy a Sessions Judge under section 434 
of the Criminal Procedure Code, a sentence of whip- 
ping in adtlitioii to one of rigorous iinprisoument in 
the case of an offence .specified in .section 2 of Act 
VI of 1864 was annulled, as the offoice was not 
committed after previous conviction. llEG. 'c. SuitYA 
BIN Kbishna Mahdatkar . 3 Bom,, Cr., 38 

IlEG. V, Baeji vAiAD Bapu . 4 Bom., Cl’., 5 

7 . ^ : Act VI of ISGi, 

s. 3. — Second conviction for offence committed hefore 
first conviction. — Section 3 of Act VI of 1864 (the 
Whipping Act) does not ax^ply to cases in wdiich 
the second conviction is for an offence committed 
previously to the first conviction, Reg. ». Kusa 
TALAD Lakshman . . .7 Bom., Cr., 70 

3 ^ — Previous convic„ 

iion. — A sentence of whipping founded on a })revious 
conviction of the prisoner is only warranted ■ivhere 
the subsequent conviction is for the same specific 
offence as that in respect of which the previous 
conviction applied. Anonymous . 5 Mad., Ap., 1 
Anonymous . . .5 Mad,, Ap., 89 

9. — Theft in dwelling,, 

house. — Act VI of 1864, s. 3. — Previous conviction 
of theft. — A prisoner convicted of “theft in a dwell- 
ing-house” who has previously been convicted of 
“simple theft” is not thereby rendered liable to 
xyhippiug, under Act VI of 1864, section 3. Beg. 
V. Changia vadad Shumia . 7 Bom., Or., 68 

10. ^ Act VI of 1864, 

s. 7. — Conviction of dishonesilg receiving stolen 

property. — Previous conviction for theft, — P. was 
convicted by a Magistrate of the first class of dis- 
honestly receiving stolen property. He confessed on 
his trial that he had twice previously been convicted 
of theft. He was sentenced to bo whijiped, to be 
rigorously imprisoned, and, on the expiration of the 
term of imprisonment, to furnish security for good 
behaviour. Held that the offence of theft not being 
the same offence as that of dishonestly receiving 
stolen property, the punishment of whipping was 
illegal. Empress v. Paetap 

[I. L. E., 1 All., 680 

11 . C onviciion 

of separate offences, — House-lreaMng to commit 
theftf’ and theft.’’ — Whipping Act, VI of 1864, 
s. 2 . — Where a prisoner convicted of “ house-breaking* 
in order to commit theft,” and of “ theft,” both 
offences being portions of one continuous criminal 
act, was sentenced on the first head of charge to 
one year’s rigorous imprisonment, under section 437 
of the Penal Code, and on the secozul head. of charge 
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^ HIPPIUG.— Sentence of wliippins wliea 
allowable — eouthmed. 

to rectiive twersty stripes, ^under section 2 of tue 
Aaippjiig Act of 186-1), the separate sentences 
(tliougii not illegiil) were disapproved of, as contrary 
to tlie spirit and intention of the Whipoiuy xVct 
Eiio. r. GEJ.-U LiK Aiitr . . 5 Bom* Cr.,83 


12 . . 


Act VIoflSBi, 

s. A—Couviction of A sentence of wliipping 

t‘unnot, willi reference to Act Y1 of IsGl, sinAion 7, 
he passed on a conviction for theft under section 379’ 
3\-nal Code, us the foriner section only provides for 
sentences of ini}irisomneut for a term not exceedin'*' 
three years. ('.iUEEW n. EsAN Chukder Bex ” 
[21 W. R., Cl-., 40 


j.O'. I — -Attempt at house- 

breulcitig %vith tieie to theft , — In the case of a con- 
I'iction of attempting to commit house-hreakin'*- by 
night witli intent to commit theft, a sentence of 
whipping was annulled as being illegal. IIe&. n. 
Yelia -valab Paeshia . . 8 Bom,, Cr. ' 37 

14. _ I - Suhstiiutioii of 

tohipping for other punish'inent. — Sentence, Theft. 

Whipping may be substituted for any other punidi- 
meut for the ofEence of theft in a dwcllino'-house. 
Queen v. Junghoo Khan . 3 W. R., Cr., 36 

15. Act VI of 1864, 

s, 7. — Whipping in addition to other sentences. A 

sentence of tvhipping passed on a person tvho is al- 
ready under sentence of death, or transportation, or 
penal servitude, or imprisonment for more than live 
years, is illegal. If the sentence of whipping pre- 
cede, instead of follow, the other sentence, the pass- 
ing of the latter sentence renders the infliction of 
the tvliippiug illegal. Anonymous Case 

[I. L. R„ 1 Mad., 56 

le. — Act VI of 1864. 

— Power of Magistrate. — When a .Magistrate, in 
exercise of the powers conferred by section 46 of the 
Criminal Procedure Code, 1861, passed a cumulative 
sentence against a person convicted at one and the 
same time of two or more olfences punishable under 
the Penal Code, — Held per Peacock, G. J., and 
Pheae and SE'roN-KAiiE, J J.; that he could not, in 
addition to the penalties prescribed by the Penal 
Code, sentence the prisoner to -whipping under Act 
VI of 18G4 J nor could he exceed twice the e.xtGnt of 
his ordinary jurisdiction as defiired by section 22 of 
the Criminal Procedure Code, 1861. Meld, furthei’,j7er 
Sexon-Kaee, j., that, in the case of hardened offend- 
ers, a Magistrate can award whipping in addition to 
the maximum of imprisonment which he is compe- 
tent to award. Ileld per M acpheeson and Jackson, 
JJ., that the Slagistrate may, in such case, in addi- 
tion to awarding double the punishment which may 
be awarded for a single offence, award the punish- 
ment of wliipping ; but only one whipjiing can be 
awarded. Nassie v. Chundee 

[B. L. B., Sup; Vol., 951 : 9 W. E., Cr., 41 

lluiTUN Bewa V. Buhue. Jhowua «. Buhue 

[14 W. B., Cr., 7 


WHIPPING.— Seutenee of 'wMpping wbeu 
allowable—coiitinscd. t=> 

TT* riofIS$4.-. 

Penal CWc, -w. 37S.~^Crhninal Procedure 

Code {Act XXV oj IShl), ,s. diJ.—Ciamtatice sfn< 
fences. wUeiv the _ prisoner wa.s convicted by the 
Magistrate ol three distinct and separate offences, and 
uuis senteu<‘.ed to a month’s imjiri.-onmout ibr the 
offence ot wrongiul couffuemeut nuth-r section 312 
SIX months imprisonment for the oilunce of voluii- 
tariJy .cansmg gnevous luirt under seclimi 325 n-td 
to whipping witli twenty stripes i\rr the olfeueJ of 
theft under section 3/8 of the Pmal Code, it was 
hold (Kemp and Puear, Jd., disseatiim’) that the 
sentence was legal. Where a poison is (•'.nivicied id 
the same time of two nr more offences punishabis 
under the Penal Code, — I/eld (Kemp and PriEAU, jrj, 
dissenting) that it is lawful for the Court, i^i aiiili* 
tion to the penalties prescribed by the Penai Code" 
to sentence the prisoner to whipping. Xassir v. 
Chunder, B. L. B., Sup. Vol., 931, not followed 
Manieuddin ». Gaue Chandba Shamabae 

[7 B. L. E., F. B„ 165 : 15 W. E., Cr., 89 

18. 


second class tinder Criminal Procedure Code, 1872.-^ 
Criminal Procedure Cede {Act X of 1882), ss. 2 md 
dji.-X person aeiointecl a Alagistrate of the second 
class under Act X ot 1872 is incompetent, since the 
coming into force of Act X of 18S2, to pass a sen- 
tence of whipping, unless he is specially empowered 
the provisions of section 82 of 
the latter Act. Bmeeess v. Bhagtanta Bavji 

[I. L. R., 7 Bom., 303 

18.--— Whipping in ad- 

dihon to ■impn.sotiment.— Criminal Procedure Cade, 
lbi2, ss. 30o, 310 — In passing a sentence of whin- 
piiig in aduitiou to six months’ imprisonment, a 
ueputy Mai-istrate ordered that the prisoner should 
be brought before him at the termiiuation of the im- 
prisonment, and that the sentence of wdiippiug should 
then be carried out. On the recomnienilatiou of the 
sessions Judge (wdio referred to sections 305 and 310. 

f'. lb72), the High Court cancelled the sentence 

01 whipping as having become inoperative and incap- 
aWe ot being carried out. Hue Chundea Kuuau u 
Jaeeeaxi .... 20 W. B„ Or., 72 

20. — Grounds for sentence of 

wmpping— of grounds in nidqmenf.—. 
■fiv whipping is imposed the" grounds 

101 that punishment should bo stated on the iiulc*-- 
meiit. Bawya n. Queen . I. L. E., 5 Mad., 158 


21 . ■ 


flfZ' -a 3 ^‘^evioiis eoB-yie- 

tions. Proof of .-Rgfeut.-As a rule, before flogging 
IS given as an additional punishment, there ougM to 
oe rormal evidence upon the record of the previous eon- 

yictions relied on. The conviction and identity of the 

to be proved in the regular way : a mere 
yieut IS no evidence whatever. Queen r. Nuzee 
.... 15 W. R., Cr., 52 

— .Mode of infliction of sen- 
wbippmg._S% of sentence, Grounds 
Jor.—Act VI of 1864, ss. 11 and 22.— Meaning of the 
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Power of alienation. 


Maintenance of- 


See Hikdtj Law— Co^ttract— Husband 

AyiD WirB . I. L. E.;i Bom., 121 


— Eeftisal or omission to adopt. 
Sec HTJfuti Law— W iLi-— Cos-STEirCTroN 
OF WiLBs— SrECiAi. Cases or Con- 
siiincTioJr—OMisstoN’ ok Keftsaii to 
Anom’ . . 3 B. L. E., O. C., 8S 


1 , Animals ferss natur®. — :Es- 

ca^e of wild animah 7cejp( in aunfmemeal. — Eeltin- 


WHIPPIHG.-Mode of infliction of sen- 
tenee of wLippiag — continued, 

Avords “ eseciition shall he stayed**^ in Act VI of 1S64, 
section 11. Sectioug 11 and 12 together Hican that 
a man sentenced to whipping is not to be whipped 
tinlfSs in a fit state to hear it ; the whipping should 
jiot he connuenced, hut if it be communced it is not 
irt he eoutimieJ longer than, the luau is fit to hear it; 
and then tlic sentence bus been satisfied, for it cannot ! 
he executed by iustalnunits. AKOKYAtors ; 

[3 Mad., Ap,, 1 

23 . Time after sentence witliin 

■wMeh. whipping may be given .-— FIff 
s, 0 . — A seutonci) of lU)gging cannot ho carried 
out after the f:ipii'y of the limit of fiftt*<’u days 
from date of .sentence provided in section 0 of Act 
Vi of ISGL A50^'Y:iiora . 6Mad., Ap., 38 
This ruling was held to ho applicable to section 310 
of the Code of Criiinnal Procedure, Akont- 

aioRS . . . . ■ .7 Mad., Ap., 30 

WIBOVr. 

See Cases rimEE Hikdv Law— Aiiewa- 

TION— AMENATION by WidOW. 

See Hindu Law— Inhekitance— Sbeoiae 
HEIKS— FeMAIES— W IDOW. 

See Cases Tindeb, Hindu Law— Mainten- 
ance— Hi ght TO Maintenance— 

Widow. 

See CaSes UNDER Hindu Law — Partition 
—Right TO Partition --Widow. 


WIDOW-— eoiiiimied, 

— Eights of— 

See Mahosiedan Law— iNHERITiNCE. 

[I. L. B„ 3 Calc.. 70S! 
17 W. E., P. O., iOS 
11 Bom., 104-. 

WIDOWS IITHEEITIHG JOINTLY. 

See Hindu Law — Inheritance — S rECTAU 
Hetus— Pemai, US— Widow. 

[I. Is. E„ 1 Mad., 200 
1 Bom., ee 
1 Ind. Jur,, O. S., 69 
3 Mad., 268, 424 
I. L. E., 2 Mad., 194 
I. L, R., 7 AIL, 114 
_ See Hindu Law— Partition— PiIght to 
Partition — Widow, . 

fl. L. B., 1 Mad., 290 
3 Mad., 424 
6 B. L. R., 134 
X, Is, R., 2 Mad., 194 

WIPE. 

See Cases under Hindu Law— Contract 
t—Husband and Wire. 

See Cases under Hindu Law— Partition 
— Eight to Partition— Wife. 

See Cases under Hindu Law— Partition 
—ShjIees on Partition — Wife. 

See Husband and Wife. 


— Action for harbouring— 

See Restitution or Conjugad Eights. 

[I. L. E., 1 Bom., 164 

Custody of— 

iSec. Habeas Corpus , 13 B. L. E., 160 
sSec Hindu Law— Guardian— Eight or 
Guardianship . . 23 W. E., 178 

See Mahohedan Law— Custody of 
Wife . . . 5 B. L. E„ 557 

[13 B. L. B., 160 

— Evidence of, against husband. 
.S'ee Evidence— C imiiNAD Cases — Hus- 
band AND Wife. 

[B. L, E., Sup. Vol., Ap., 11 
7 Bom., Or., 50 


See Cases under Hindu Law— Mainti:n- 
ANcE— E ight to Maintenance— Wife. 


- separated from husband, Liabi- 
lity of, for debts. 


ISee Cases undee Hindu Law— Partition 
—Shares on Partition— Widow. 


See Cases under Hindu Law— Rever- 
sioners. 


»SVe Cases under Hindu Law— Stridhan. 


— Power of disposition of— 

See Cases under Hindu Law— Widow 
— Power of AVidow — Power of Dis- 
position OR Alienation. 


■ — Purchase by — 

See Benahi Transaction — Onus of 
Proof . . 6 B. L. E., 303 


See Cases under Hindu Law— AV'idow. 


See PPvE-EMrTioN— R ight of Pre-emp- 
tion . . I. L. E., 1 AH., 452 

[I. L. R., 6 All., 17 
I. L. B., 7 All,, 860 


See Cases under Hindu Laiv— Widow— 
’-•ower of Widow-Power of Disposi- 
tion OR Alienation. 
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WILD ANIMALS— Aiiimals ferjs naturas 
— continued. 

or ‘pursuit of such aniinals. — Wild aiiimrils are no 
longer rise property of ti- nirin tTian -.yule tliey eon- 
tuiue ill his keejihig or aetnul possession; lint if tliey 
regsu’n tlieir nattiral liberty, his projierty ccasos nittil 
they hiis'C a raind to return, rvliirli i;? only 1o he 
IniiAvn by tiieir nsnitl eustoiu of returniiia-, or are iu- 
stiuitly pursued Ly tliesv (uviier, for iliiring .sucli pur- 
suit his property venutius. Ourxujr Doss «. 

COLHJG'i'OIi OP ISXUIET . . 21 W. B., 75 

2. — Captnre of v:ili 

elephant. — Eight of oivner of land vjhnre vaydv.red. 
— Eight o f frailer , — A wi ld elejilumt having fsillen 
into ii pit iiiadi; liy K. N. in liis own land, was secured, 
removed, and tamed by U. M., without the leave of 
K. F, Meld that K. N. was tlie captor, and that 
'fJ. 31, acquired no property in the elephant. Ma- 
KAX'S UXKI AIAxi c, AIalabae Kandaxitkki Naie 
[I.L.B.,4Mad.,268 

S. ^Escaped elephant, 

— Ownership. — Eecapture , — A tame female elephant 
escaped from her master’s field in company with a 
herd of wild elephants and resumed her natural wild 
habits. The owner-plaintiff abandoned his search 
after two months, and then offered a reward of B200 
to any person who should recapture her. At the end 
of four months she ivas recaptured by the defendant, 
who was compelled to tame her in the same way as if 
she had been an ordinary wild elephant. Plaintiff 
offered the rewsird of B200 to the defendant and de- 
Auanded the elephant, but the demand was refused. 
Meld that under the circumstances the pkinlift“ had 
lost all claim to the animal. Peal v. Campbell 

[3 C. L. B., 515 


1. ExECuiroN 6196 

3. Axxesxatiok 6196 

3, Poem oe Will . . . .6199 

4. Nun-cupative Will . . . 6200 

6. Valibith op Will . , ’ , . 6200 

6. iNSPECTioi^ OP Will . . . 6201 

1 . Eenotoiatioit by Eseobxob . . 6201 

8. CONSXETJCXIOK- .... 6203 

See Chaeixablb Bequest. 

[I. L, B., 1 Calc., 303 
L. E., 3 I. A., 32 
26 W. B., 1 
I. L. B., 11 Calc., 591 
See Domicile . I. L. E., 4 Gale., 106 
See Cases unbeu Hindu Law— Will.- 

See Land Tenuee ik Calcutta. 

[1 Moore’s I, A., 305, 399 

See Cases undee AlAnoMEDAU Law— 
Will. 

See Moetg age— Poem op MoExGAaES. 

[I. L. R., 1 AIL, 753 

See Cases undee Peobaxe. 


WILL — cmifTiiiied. 


Bsemplifioation. of— 

See Succession Act, s. 2SL 

(8 B. L. Ap., 76 

— Revocation of— 

See Hindu Law— Will— N uNTurATiTE 
Wills . I. L. B., 3 Calc., 626 
fe Succession Act, B. .56. 

[I. L. B., 1 Calc,, 158 

" — — — Suit by person claiming tmder— 

See Civil Pbocbduee Code, 1SS2, s. 50. 

[I. Is. R., 6 Bom., 73 

Statement of value of property 

in— 

See Evidence— Civil Cases— Pecixals 
in Docuhests . I. L. E., 1 Bom,, 561 

1. EXECHTIOK.' 

1 . Succession Act, s. BO.—Signaiure 

of testator. — Mature of execution rerpiired.~Io en- 
title the executor to probate, the signature cd' the 
testator must ‘he that of a conscious persctu, and not 
the results of mere mechanical movement of the 
hand. Kalee Taea Dossia ®. Nobin Chundeb 
Kue. . . ... 21W.B., 84 

2. ATTESTATION. 

2 . Directions as to attestation, 

— Succession Jet, s. 50. — Probate. — ^Au iinprivileged 
will w'ill not be recognised by the Court and ad- 
mitted to probate unless executed in accordance with 
the directions contained in Part VIII, Act X of 1865, 
such directions being imperative and not merely de- 
claratory. Meld that the words " in the presence of 
the testator,” in clause 3 of section 50 of the Succes- ■ 
sion Act, may receive the same construction that hiis 
been put upon them in the English Courts, hut cannot 
receive larger intwpretation. Ebaias », Gabkxel 

[3 IN. ‘W., 32 

g. Presence of witnesses.— &o- 

cession Act (M of I860), s. 50 . — Where the testator 
does not himself sign the will, hut some other person 
signs it in his presence and by his direction, then, 
besides this other person, there rau-st he twm witnesses 
I wiio must sign the will in the presence of the testa- 
I tor. In the goods of Mogmon eg Mossee, I. L. M., I 
Calc., 150; vswd Miirro Sundari Mahia v. Ckumder 
Kant BMittacliarjee, I. L.E., 6 Calc., 17, cited. In 
THE MATTES OP THE PETITION OP HeMLOTA DaBEB 

[I. L. B., 8 Gale., S26 

S. C. Geish Chukdee Baneejee ». Hemlota 

Debi . . . . 11 C. L. E., 359 

4 , — ^ Attesting witness.— SHcces-sioE 

Act, s. 50. — Signature made for testator bg partg 
aftenoards attesting. — The person making the signa- 
ture of a will for the testiitor is nob competent .as an 
attesting Avitness of its execution under the provisions 



DIGEST OP CASES. 


.WlltL.-^coniim!ed. 

2. AtTESTATlON-~eoRUnued. 


Attesting -witness— cojifiiiHed. 

cr the Succession Act. In ihe goods of Baileg, 1 
Curt., 914 ; and Sniiiliv. Harris, 1 Mob., 262, distin- 
cruisliod. Lv s'he goods of Nanabhai Sobaeji 
iSlliaXBI. Atabai s. Testanji Hanabhai 

[llBom.,87 


Mode of attestation.— AJ^recje- 

iiaii 0 fwill.~WilU Act, JCrr of 1838, s. ?.—Soc^ 
tion 7 of tlu: Wills Act, XXV of 1838, enacts “ tbat 
no will sliiill be valid nuless it sliali be in writing- and 
executed in nnmiier hereinafter mentioned ; (that is 
to say) it shall he signed at the foot or end there- 
of by the testator or by some other person in his 
presence anvl liy his direction, and ■ such signa- 
ture shall be made or acknowledged by the testator 
in the presence of two or more witnesses present 
at the same time ; and such witnesses shall subscribe 
the will in the preseuce of the testator, hut no form 
of attestation sh-all he necessary.’’ A testator signed 
his -svill in the presence of a witness who subscribed 
it in his presence, and some time afterwards, upon 
the arrival of another witness, the testator, in the 
ioint presence of the former witness and the other 
subscribing witness, acknowledged his subscription 
at the foot of the -will. The second witness then 
subserihed the will, and the first witness in his and 
the testator’s presence acknowledged his subscription 
but did not re-subscribe. Held by the Judicial Com- 
niittee (affirming the decision of the Supreme Court 
at Calcutta) that the requirements of the Act had 
not been sufficiently complied with ; it being neces- 
sary that both witnesses should be jointly present at 
the same act of the testator and jointly subscribe it 
in his presence. CASEiiEST -a. Pulton 

[3 Moore’s I. A., 395 


0 , Aeknowleclginent of signa- 

ture by testator.— It is a sutficieut aekuowledg- 
meat by a testator of his signature to his will if he 
makes the attesting witnesses understand that the 
paper which they attest is his will, though they do 
not see him sign it, or observe any signature to the 
paper which they attest, provided that the Court is 
siitislied that the'^testator’s signature was on the will 
when the witnesses attested it. Manicebai v, Ploit- 
MASji Bomanji . . I. Ii. R., 1 Bom., 547 


7 , Suffieieney of attestation.— 

Succession Ad {X of 1865), s. oO. — Probate. — Hin- 
du Wills Act (XXj: of 1870), s. .3.— By. the Succes- 
sion Act, section 50, no particular form of attestation 
is necessary : therefore, where, to a document pur- 
porting to be her last will and testament, the name 
of the testatrix was written by A., and the testatrix 
then in his presenee alfixed her mark, and A. in her 
presence \vrote beneath it “ by the pen of A.,” and 
the testatrix was then identified to the Registrar, who 
rvas present, by R,, w'ho had seen her affix her mark 
to the document, and who in her presence put his 
signature as having identified hei ’, — Held a sufficient 
attestation ; and probate was granted. In the goods 
OF iiONHONEy DOSSEE . I. L, E., 1 Calc., 150 


WILIj — continued, 

2. ATTESTATION — continued. 


SufB.eiene;y of attestation— eontinuecl. 

Grant of\ irrobaie, 

— Signature.—l Vid., c. 26 {Wilis Act), s. 9 . — 
Succession Ad (Act X of I860), s. oO. — To the will 
of A., a British- bom subject and a member of the; 
Bengal Civil Service, who died in India possessed of 
personal property only, a native servant of the testa- 
tor, purporting to attest the will, appended words in 
the Persian character signifying “ this is Ads signa- 
ture.” Held, on an application for probate, that this 
was not a sufficient subscription of the will. Semble, 
— A signature by mark would Ije a sufficient signature 
to a will by a witness under the Succession Act. In* 
THE GOODS OF WsNNE . . 18 B. L. E., 392 


Succession Ad {X 

of I860), s, 50. — Hindu Wills Act {XXI of 1870), 
s. 2. — Section 50 of the Succession Act (X of 1805) 
clearly intends that the two attesting witnesses to a 
will shall sign their names after the testator or testa- 
trix shall have executed the will. Bissonath Hinda 
V. Bogararn Jana, I. L. R.. 0 Calc., 738 ; and Fernan- 
des V. Alves, I. L. E., 3 Bom., 382, followed. If a 
testatrix admits a signature on a will to be hers be- 
fore a Registrar of Assurances, and is identified be- 
fore him by one of the witnesses to the sigu-ature, 
and both the Registrar and the identifier sign their 
names as witnesses to the admission made , — Held 
that such an attestation would he sufficient to satisfy 
section 50 of Act X of 1865. In ihe goods of Eoy- 
money Dossee, I. L. E., 1 Calo., 150, followed. In 
THE jSIATTEB 01? THE PETITION OF HuEEO vSuN- 

DAEi Dabia, Huebo Sundaei Dabia V, Chon- 
deb Kant Bhdttachaejeb ■ 

[I. L. E., 6 Calc., 17 : 6 C. L. B., 303 


10 , 1 Attesting •wit- 

ness, 'When he should sign, — Succession Act {X of 
1863), s. 50.— The signatures of two or more attest- 
ing witnesses to a will required by section 60 of 
the Succession Act (X of ISGo) must be attached 
to the will after, and not before, the testa- 
tor’s signing or affixing his mark to it. Qiteere , — 
Whether a will can bo properly attested by a marks- 
man. Bissonath Dinda v. Boyaeam Jana 

[I. L. E., 5 Calc., 73S ; 5 C. B. E., 563 


11, Succession Act 

{X of 1863), s. 30 . — Witness. — Signature. — Mark. 
— The direction contained in section 50, clause 3, of 
the Succession Act (No. X of 1865) as to the 
signature of witnesses attesting au unprivileged will, 
is not satisfied by the witnesses affixing their marks. 
It is necessary for the validity of a will that the 
actual signature, as distinguished from a mure mark, 
of at least two witnesses should appear on the face 
of the will, Feenandez v. Alves 

[I. L. E., 3 Bom., 382 


12. — Will attested hy 

marksmen. — Witness, — Signature. — Mark. — Succes- 
sion Act {X of 1863), s. 50. —The direction con- 
tained in section 50, clause 3 of the Succession 
Act, as to each of the witnesses signing the will. 



DIGEST OP CASES. 


WILI 4 — c-ordinued. 

2. ATniSTATlO-S—eontinned. 

SiifB-Cieney of atteatution—coniiimed. 
is not satisiied by tlie v.'itnessca affrang tlioir snarks, 
ami it is neoossary for the validity of a, will that the 
signature, as distinguished from a mere mark, of at 
k-ast two witnesses, should appear on the will. Fer~ 
■iiaade.z v. Ahies, L L. E., 3 £ord., 3S2, followed 5 lu 
ihc t/aods of JFi/iiHf?, J3 B. L. E., 392, dissented 
from. If a testator, on presenting Ida will for regis- 
tration, admits a signature on the will to he his heforo 
a i’egistrar, and is Ldentiiied hufove him hy a witness, 
and Loth the Registrar and the identifier sign their 
s on the will as witnesses to the admission of 
the testator, such attestation is sufficient to satisfy 
the reiinireinents of clause 3 of section 50, Act X of 
1865. In the waiter of Ihirro Sv.ndatri Balia, /. L, 
M., 6 Calc,, 17, followed. Nityk Gopai, Siecar v. 
2^AaE^TJIlA Naxh Mittes . I. L. E., 11 Calc., 


WlLtt—cordinuei, 

3. FORM OP mhh~^eontmv:ed. 
Testamentary doemaant—conilrdied, 

“ I appoint you turney (eseeutor) in all matters 
relating to C,/’ kc. A, recovered from the fever, 
hut died suddenly a ye.ar later, witlimit having' nitule 
aiiy other testamentary disposition of his pre|jta-ty. 
In a suit brought hy B. as executor of J., according 
to the tenor of these doeumeias, agaiinst the widiov 
of A; for the purpose of liaciug {jroh;it»: of them 
grantial to him as of the will of: tlie decea.'.cd, — J/eld 
(reversing the judgment of Macpuekso.v, f) that the 
documents were only iuteuded to have a testamexttary 
effect in the event of A,'.i having liied of tlie slck- 
is he was suffering from at the time of writing, 
and therefore probate which had heen granted hy the 
Court at the original hearing was ordered to ho 
brought in aud cancelled. JvAMEnYER Dosske v. 
BissoiTA'rH Geosk , 2 Ind. Jur., IST, S., 0 


13 ^ Repudiation of signature 

by attesting wi.tness.— The mere fact of an 
attesting witness to a will repudiating his signature 
does not invalidate a will, if it can be proved by the 
evidence of other witnesses of a reliable character 
that he has given false evidence. If he does repudi- 
ate it uncontradicted, the mere fact of there being 
two wdtne.sses purporting to have witnessed the testa- 
tor’s signature is not a compliance with section 50 of 
the Succession Act. NuEO Kishoee Doss v. Jot 
Dooeoa Dossee . . . 22 W. E., 189 


14 .. Forged attestations. Effect 

ot.-~-JSff‘eat OH iitle given tender genuine portion of 
will. — C,, under a power given to her by the will of 
L., her husband, a Hindu, sold cex'tain land to E, After 
the sale certain forged attestations were added to the 
wiU, In a suit brought by the heir of L. to recover 
the property sold by 0. to E,, E. relied on tbe will 
which was produced hy other defendants in the suit. 
S'eM that E.’s title could not he affected hy the 
forgery. Pabamma v. Ramachaivdea 

[I. L. E., 7 Mad., 302 


3. FOEM OP WILL. 


17 , Codicil. — Frodaie, Applk’ation 

for. — Document referring to will . — After letters of 
administration with the will annexed had been 
gi'aiited, the administrat-or found a book containing 
memoranda in tbe testator’s haudw’riting, made aftei* 
the date of the will, and directing certain dispositions 
of his property. One entry referred in e.xpres.s 
terms to the will. The testator was a domiciled 
Scotchman. Reid, on a petition by the administra- 
tor, asking that the memoranda might be admitted to 
probate, that the uiemOrautla wei*e not testamentary 
documents, aud the petition was therefore dismissed. 
In THE GOODS OB WeMTSS 

[I. I,. R., 4 Calc., 721 


5. VALIDITY OP WILL. 


21 . Will of East Indian testa- 

trix out of civil jurisdiction of Higb. Court. 

—English law . — The provisions of the English law 


15 , Buddhist will.— ProSnte. — 

Succession Act (X of 1865), s, 381 . — Probate may be 
granted of the will of a Buddhist made after the 1st 
January 1866. It is not necessary that the will of 
a Buddhist should be executed according to the 
formalities prescribed by the Succession Act. In 
the mattee or Eokta Dine 

[2 B. L. E., A. O., 79 : 10 W. B., 417 


13 , — Testamentary document.— 

WiU to have effect on contingency. — Prob/ite. — A,, 
being iU and away from home, wrote to his hi-other 
B. certain directions as to the management of his 
property, and concluded ; “ Brother, if I die of this 
sickness and Q, survive me, then whatever property 
I have you will give one half to G.,” &e. In another 
and suhseguent letter he wrote to B.-. “I don’t 
think that the illness I am now suffering from wiE 
terminate fatally ; hut in case I should die, then you 
will give to C. one half of my Company’s papers,” &c. 


4. NUNCUPATIVE WILL. 


IS, Validity of nuncupative 

will. — Eornan Catholics of Boring imeexir action,— 
Intestate succession. — Queere , — Whether a Eomaa 
Catholic of Portuguese extraction can, under the law 
current amongst members of that church in Chitta- 
gong, take under a nuncupative will ; and if not, to 
what is a wife entitled under the law regulating suc- 
cession of intestates amongst membovs of that 
church ? Eebeibo v. Eebeieo . S "W, E., 63 


19 , Military testamentary docu- 

ment. — Application for probate. — Lapse of ihne. 
— Invalidity of will . — A military testament valid in 
its inception may he deprived of its privilege hy 
lapse of time! IN ee Godbt . 1 Hyde, 196 


20 . Will of Cutehi Memon.— 

Will diposing of ancestral property . — Wills made 
hy members of the Cutehi Memon cominunity, where- 
by the testators disposed of property which was 
proved to he ancestral , — Reid to be invalid. Maho- 
med SroioK V. Ahmed. Abdula IIaji Abdsatae 
V , Ahmed . , . I. L. R., 10 Bom., i 
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WILL •^co'/iiinued. 

5. VALIDITY OF VnLTa--eontmted. 

Will of East Indian testatrix ont of civil 
jurisdietion of High Court— continued. 

us to the aduiiiustration of and succession to the 
catiite ol! a British snbjcot dying testate apply to the 
will of an East Indian testatrix (the illegitimate 
danghtfei- of a IMahometlan woman) who resided and 
ilieif without the limits of the ordinary civil juris- 
diction f;f the High Court, Hoaa ®. Geeewav. 
OjiEEjfWAV -If, Hooa 

[Cor., 97 : Bourhe, A. O. O., Ill 

22. Will procured by impor- 

tunity of vrite.—Siiocession Act, s. iS.— Undue 
injhwMc . — The wife of the testator persuaded him 
to oxeeute a will in supersession of a former will less 
favouriUde to liov, hntthoiuiluenec which she exerted 
was not siich as to deprive tlio testator of the exer- 
cise of his judgment and volition, Seld that the 
conduct of the wife did not amount to undue inliu- 
cuce. AIobisoh e. Auiunstbatoe Genekal or 
Maueas . . . I. L. B., 7 Mad,, 515 

23. Proof of genuineness of will. 

—Hegistration and attestation . — When a cloeuineut 
proiioundcci as a will is proved to have been executed 
and registered by the alleged testator, it is still 
essential to intinire into the circumstances connected 
with its execution and registration, when the wall is 
inottieious and there are other suspicious matters 
eonneeted with it. Kisxo Chcbn Mojoombae o. 
Dwabsa Nath Biswas . . 10 W. B., 32 


G. INSPECTION OP WILL. 

24. — Praetiee. — Application hy next 

ef Mn of deceased : — The Court, on the application 
of one who is next of tin of a deceased Hindu, or- 
dered a person in possession of an alleged wiU of the 
deceased to bring in and deposit the same with the' 
otBcer of the Court for the pui-pose of being inspected, 
and a copy thereof taken by such applicant. In the 
GOODS of Baikbishka Gakbatji . 1 Bom., 114 


7. IIBNUNCIATION BY EXECUTOR. 

25 . Procedure after renuacia- 

tioa. — Ti'oof of exeetdion of will in Court. — Ad- 
muistraiion accounts . — A Hindu testator empower- 
ed liis executor to lay out such portioi/of his estate 
as the executor might think lit towjirds charita])le 
piuposes, and did not dispose of the residue of the 
estate. The executor renounced, and no probate of 
the will or letters of administration, with the will 
annexed, was gimitcd. In a suit by the testator’s sole 
heiress for eonstraction of the will and for adminis- 
tration, the Coiu’t allowed the execution of the %viU 
to he proved in Court, declared that it was void for 
uncertainty, and directed the usual administi’atioir 
accounts to he taken. Sdebomhngola Dabee ». 
SIoHEA-DBoiTAa'a Nath . I. L. B., 4 Calc., 508 


'WlhXi—cQiitimml. 

8. CONSTRUCTION. 

26. Buies of construe tioii.--' 

Intention of testator. — Meaning of “purchase .’' — ■ 
The rule of construction applicable to a will is that 
w'ords in general are to he taken in their (•.rJinary 
and gi-ammatical sense unless a clear inteutiem t» use 
them in another can bo collected. If the language of 
a will is perfectly unamhiguous and precise, it cannot 
be strained for the purpose of 'giving effect to ivluifc 
possibly might have been the intention of the testa- 
tor, hut is not expressed or iinidied in the terms of the 
testament. 6?., by a clause in his will, gave his wife 
a life-interest in the house in his possession, and in 
those which he might afterwards “purchase,” In 
O.’s lifetime his yoni>gcr brother died, and (?. there- 
by acquired a house by inheritance. Meld, there 
being nothing to show that <?, had used the word 
‘‘ purchase ” in any other than its ordinary sense, that 
the languageof the will could not be strained in ordex’ 
to give effect to what possibly might htive beeu the 
testator’s desix-e had he foreseen the death of his 
younger brother in his own lifetime, but was not 
expressed or implied in the terms of the testament, 
and that the house did not pass, under the will, to 
the testator’s widow. Geobge v. Geoege 

[6 W., S19 

27. Effect of words excluding 

from iuh.BvitanOQ.—Eeir-at-law.—A., a Pax-si in- 
habitant of Surat, died there on the 13th February 
1879, leaving him surviving the folloxving relations, 
viz. : A daughter J, (the respondent) by his first 
wife, who had predeceased him,- his second wife 
Dhanbax, xvho lived apart from him ; his third wife, 
who had been divorced by him, and w-hose son A. ho 
did not recogxxise as his own } and his three sisters 
£)., S., aixd the first-naxnod of whom had been 
married to K., and whose soxi E. was the appellant. 
By his will A. expressly direeted that neither his 
daughter J. nor his widow' Dhanbai should take any 
share of his property, the w’hole of which he be- 
queathed to his brother 72., who, however, predeceased 
liixn. Meld that the use of mere negative wox-ds, un- 
accompanied by any elfective disposition of his pro- 
perty, could not exclude his daxighter J, or his widow 
Dhanbai from succeeding to their shares of the 
estate. Eeasha Kaikhusbu v. Jeebai 

[I.L. R.,4Bom., 537 

28. Commissiou of manager of 

estate liow calculated. — Inte7dwi of testator . — 
Other questions di.sposed of in the Court of first in- 
stance having x-exnained xxndecided by the High Court, 
w’hich dealt xvith the question of jurisdiction alone, 
were considered with reference to whether there had 
or had not been shown any good reason for reversing 
or varying the order of the original Court. Among 
these, the question whether the manager’s coinxxxis- 
sion was to bo calculated oxx the gross rental of the 
estate, or on the iixcome divisible among the sharers, 
was held to be settled by the indication of the latter 
mode of calculation, in the xvill. Oede v. Skinneb 

[I, L. R,, 3 All., 91 : 7 G. L. B.. 285 
L. 7 I. A., 197 , 
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\v'lTJLi~~'COuiim’ed. 

8. CONST RUCTIOX—coafr/Jaef?. 

29, — . Arraenian will.— 

Alsolv.te c^faid.-^Bstate for life . — An Armenian, by 
liis will in the Bengali language, inade a gift to his 
sou in the follotving terms : “ 1 bct[Ucath to A. as 

salamati luy talooks (whi(‘h he uameil) and BO.OuO 
in eash. He shall enjoy the profits of the aforesaid 
t.ilooks. On his demise his sons shall get. The 
imxjlftoars shall make over to tine satisfaction rjf H.” 
Held that the will was to he construed a<*cordlng to 
equity and good conscience, and noi according to Eng-, 
lish law. The rule applicahic ucis that, imloss a 
contrary intention apptrared, the estate given was sin 
absolute one. A. took an iihsolnte estate under the 
devise. Bhoughton v. Pogose 

[12 B. B. E„ 74 : 19 W. B,, 181 

go. — Superstitious U3es,-*Baglish. 

law against. — Application of English lam to India. 
•^Senible , — The English rule of law which prohibits 
the hofpiost of money for superstitions uses has no 
application in India, Judah v. Judah 

[5 B. li. R., 438 


31. - 


- Bequest for performance of 


Masses. — Validity of beqiiest. — A hajuest iu a will 
of a sum of money for the performance of masses in 
Calcutta is valid, Andbews v. Joakih 

[2 B. L. R., O. C., 148 

32, Valuing of he- 

quest, — Gft to superstitious uses. — A bequest by a 
liomau Catholic of Portuguese descent, born and domi- 
ciled in Calcutta, for the performance of masses, is 
not a gift to superstitious use. Das Mekoes a. Cones 

[2 Hyde, 65 

33, Legacy to attesting witness. 

— Sucoessioii Act, s. oi. — A legacy to the attesting 
witness of a will is void under section 54 of the 

. Succession Act, whether or not the attestation of 
the rvitnoss is indispensable to the validity of the wiU. 
Adaiinistbatoe Geneeau V. Lazae 

[I, L, R., 4 Mad., 244 

34 , Legacy to minor. — Absolute 

gft. — Discretion of executor. — Where there is an ab- 
solute bequest and power to executor to delay making 
over the legacy at discretion, — Held that, on attaining 
majority, the legatee should at once be put in posses- 
sion, I)E SiEVA 0 , De Silva 

[1 Ind. Jur., m S., 16; Bourke, O. C., 2S1 


35. 


‘ Domestic servant.— 


Snitfo}', — Sirang . — The testator, a Hindu, made a 
will in the English form and language, in which he 
heipieathed (inter alia) as folloivs ; “ To each of my 

domestic servants in Calcutta who shall have been iu 
my service ten years and upwards at the time of my 
death lilOO for every rupee of monthly salary drawn 
by them from me respectively.” The plaintiff had 
been iu the service of the testator for about forty years 
as sirang on board a steamer which the testator kept 
on the river, and in which he used to visit his zemin- 
daries amt perform other journeys by water. The 
plaintiff was in the habit of daily attending at the 


WILL— •maftawsi!?. 

8. CONSTRUCTION-cmjjlAiHfd?. 

Domestic Bevvamt—continueil. 
testator’s residence, .and there nraying any ordms'' 
that might be given him. If the steam.‘.-r was n<>t; 
needed, tiie plaiutiS n-cd to afteiui .it the to ->1 dor's 
residiuice from Ciirly in the uioruing to ab’cmt one in 
the afteruofm, returning to take his meals :uul sto]» 
oil hoard the sfceaiaec. Edd that ho was eutlth-d 
to take under the legacy iis a dome-tie servant of the 
testator. Dkanno ' SxuANG v. Upendiia .Mohan 
Tagohu .... 8B.L.B.,244 

36. IVashr-rtnnt!. 

— Edd on the evidence, that the plaiutiit had 
failed to prove he ivas a dmiestic servant of thu 
testator, sd*as to entitle him to bike a b’gaey under, 
this clause, Buiai Das v. UpuNmiA Moh.in Tagobh 
[9 B. L. B., Ap., 4 


- Husband and wife. — Trust 


37. - 

—Sols use and benefit. A te.stator made the follow'- 
ing bequest in his will •'* I give, devise, and be- 
queath to my dearly-helovetl wife ail the siock-in- 
trado, furniture, mourning coaches, horsc-s belonging 
thereto, stones, marbles, tools, implements, and 
materials connected with my tr.ade and business, and 
all my right and interest therein ; and after payment 
of my debts and other expenses, I give, devise, and 
bequeath the rest and i*eskliie of ray outstanding's 
and collections for her sole use and henelit, with 
liberty to continue and carry on such trade and busi- 
ness.” The testator’s widow married a second 
Imsband, and they carried on the business of the de- 
ceased together. They afterwards separjitecl, and 
she brought a suit against her husband for a declara- 
tion of iier right under the will, and for an aecounti 
from her husband of the profits, &c., of the business 
during their marriage, Held (rei'ersing the decision 
of the Court below) that, on the true construction of 
the will, the stock-in-trade, &c., W'as not bequeathed 
to the wife for her solo and separate u.se iudependent 
of any future husband ; her husband did nob become 
a trustee for her in I'espeet of such stock-in-trade or 
the profits of the business, and he was nob bound to* 
render aii account. Oed b. Ord 

[4 B, L. R., O. C., 53 

38. - 


— Charitable bequest.— Re- 
quest for spiritual benefit, — Unceriarntg. — Sitpersii- 
tious uses. — N. E . a Hebrew mercdiaut doniicik'd 
in Calcutta, and possessed of both real and personal 
property, died, leaving a wall, by which, after ap- 
pointing his mother, K. E. J., Eild his brother, 
j. E. J., executrix and executor thereof, and making- 
A-arious bequests and provisions,. he made the follow- 
ing bequest of the residue of his property : “ And 
whsit may reinaiti after payment of the above-men- 
tioned sums, as well as the debts, shall remain under 
the control of my brothers, 8. E. J., and J, E. J., 
for the purpose of defraying therewith the expenses 
for the year, and making charitable distributions as 
commanded, and giving aims for my spiritual beuefib 
according to their judgment,” Held, assuming that 
the High Court should act in conformity wdth the 
English Court of Chancery in carrying out charitable 
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WILL—- 

8. COlsSTmcnO^-mitvived. 
Charitable heqnest—coniumed. 

bequcsb iliat as far as the bciuest related to 
pMiig cd alms for the testator’s spiritaal benefit it 
\^.w void for iincertainty. The defraying expenses 
aun raakuig chantable distribution » wL-e liraited by 

(hod. .JT.DAE n. JPBAH . . 5 B. L. E., 433 

Mortmain, Statutes of.~lIospUal~Clluse %toU. 

k-ffc W. personal ;™. 

amuitn.s to his son and daughter, and, after be- 
queutlmig some pecuniary legacies, devised certahi 
immoveable property to the trustees in perpetuity 

West“ PiSdne'' in the North^ 

Vest Pio-mnces, with directions that the siirnlns 
mcoiue (if anj) from his personally during thu lives 
ot tos clnldron, and on the death „i eiUCT of thorn! 
bis 01 her annuity, and on the death of both of them 
the whole income of the personalty, should be aprilied 
in support of the hospitals. The will also contahied 
TnTsnb-T Pi-operfcy should never be sold, 

in .1 suit tor the construction, and for declaration of 
the trusts, of the will, it appeared that the income of 
the personalty was not more than suflicient, after 
tStSo^sfl^f legacies, to pay the annuities to the 
^ and that the immoveable property 
f i not produce 

enough for the support of the hospitals, or to enable 

oit. SS/ti* f relating thereto to be carried 
out. Meld that the devise for the support of the 
liMpitals was a valid devise, and one td which the 
i.”io give effect, as being a charitable trust 

w ithin the scope of 43 Elizabeth, Cap. 4. The Statutes 
of Mortmain not appliying to India, the Court will 
cimry out such a trust when the subieet is immove- 
able property, .inst as it would if it had been imrsotn! 
property, fie/d also tliat, if the prohibition against 
sale were .a valid one, the Court could not order a 
sale merely because it would be advantageous to the 
should be sold; but held 
that the prohibition against sale was void as bein- 
lepugnaiit to the devise, and, notwithstanding such 
jnohibition, the trustees had power to sell or othev 

tauun,3 the hospitals. bEouGHTOir v. Meecek 

[14 B. L. E., 442 


WILL — eoniinued. 

8. CONSTEUCTIOM — eoniinwed, 
OiiaritabZe beixuest— eomfiV^iied. 

snitublc! sum,s for tiie ponisol 
of Mohablmrat and Poorau and for the prayer of Goil 
during the month of Kartick. Sliouhl there be nnv 
suriilus after the above expenditure, then I do herehv 
direct niy trustee to spend the said surplus in the 

contribution towards the marriage of the daue}jLer'=' 
of the poOT m my dass ami of the poor Brahmins, 
and towards the education of the sons of the noor 
amongst my class, and of the poor Brahmins, and 
other respeefcahhj castes, as my trustee will tliiuk fit 
to comply. Meld that the gifts were valid testa- 
mentary beqnests, and that the words “ should there 
be any surplus after the above e.xpemliture ” created 
a gencnil resi(limry betpiest. Meld, on appeal raffinu. 
ing the decision of the Court below), that a ireneral 

wor! "T- concluding 

wouls yt the clause, wladi would absorb any of the 
preceding beipiests, if they should happen to be 
invalid, Qi(fi3w,--Whether the bequests to pundits 
Imidmg tolls, ami for the reading of the Molmblmrat 

^ Bysack n. Busboda Peesaujo 
• • • I. L. B., 4 Gale., 443 

41. 


40 

gnes.~A testator by bis will directed as follows- 
nevB dii’cct my trustee to feed the really 

Icaimng m the country at the time of the 


-z.'*'*’! T , , . ! ~ ~ — ■ Ci/pj'es, Doctrine 

o/.—A testatrix bequeathed the interest of a Govern- 
ment promissory note to “The Calcutta Armenian • 
^^elief and Enjoy. 
sXnG Families, Widows, Orphans, Ind 

Schools of the Armenian Nation,” to be rcoeived 
Mf.yearly by the wardens of the funds for the time 
IT ‘ ^ ^ charity in Madras, 

called 1 he Armenian Orphans’ College,” there w'as 
none m Calcutta or elsewdiere answ-ering the descrip, 
tion of the Calcutta Armouian Orphans’ College, but 
?n v’- ‘^I'^^table institations 

inent rt? for the relief and enjoy- 

families, widows, orphans, and 

Church of St Nazareth, distributed money amongst 

wSifn’ ofTb^'V®’ widows, Ld 

oipbaim of the Anneman community; and the other, 
t e Armenian Philanthropic Academy, educated gra- 
tuitously the poor and orphans of the same coinmu- 
mty. The note was invested by order of the Court, 
tWeJr’'^ iT^ accumulation of interest 

theieon. Ihs governors of the two institutions con- 
currcd in asking that each should receive a moiety of 
the and future interest of the fund. Meld that 

bVw^fT ‘^®®*™'®.'E>pHed; that the accumulated 
teiest should remain invested; but that the accru- 
mg interest on the acciimulaled fund should be paid 

icth s Chureh and the other to the managers of tlie 
Academy. LoeSuotiom c 
k^ajoob ..... 1 Mad., 429 

will of A,, who appointed the Administrator General 
of Bengal lus executor, M had a life-interest in the 
icsuiue of the testator’s estate. D. brought a suit 
against the Administrator General to have it dechirtaf 
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Charitable bequest— eojifaizirej^, 
tliat a p!H‘uniary legacy, giviai under the will, had 
hipsed and fallen into the residue. Prior to the 
hearing it %vas agreed between Ji. and the Adiniiiis- 
tra.tor Gein-riil that the ecsts of the suit should come 
out of th*» testator’s estate ; this agreeniont was eni- 
bsHliial ijn a consent order obtained on the ajipliciition 
of the plaintil?. The suit v;as disinisscd, and this 
decision was aiUnin d on ii]ipe:il. On tlie question of 
costs, — JMd that t)ui cstati; of the testator not being 
before tlie Court, tier agreenient as to costs could 
not; 1)0 currietl out, and tbut the ])hdiitifi‘ niusi ])ii.y 
the costs of all parties to the Buit. IMalcuus n. 
BmvauTON . . . I, L. E., 13 Gale., 193 


43. ~ 


• Ap’pointment of 
frustee. — Fa ilure io carry out wisltea of testator . — 
Where a testator had made a b(i(piest for charitable 
purposes, and had made no e.^press provision for the 
management of the charitaLle trust so created, ex- 
cept hy directing that, in the event of his heirs fail- 
ing to carr^ out his wishes in respect of the trust 
fund, the Civil Court should take the fund and the 
management of the trust summarily into its own 
hands , — Held that, in the absence of misconduct, 
the widow, and not the Collector, was the proper 
person to be appointed -trustee. Hobi Dasi Dabi ». 
Seceexaey oe State toe India in Codncie 

[L L. R., 5 Calc., 228 : 4 C. L. R., 77 

Children .— Domid le.—Fules 


for interpretation, — Accretions to property from 
reafs.— Where a testator has an ascertained domicile, 
the construction of his will must depend on the law' 
of that domicile ; but if no particular law is appli- 
cable, the will is to he interpreted by principles of 
natural justice. In such cases, in applying the rules 
of Hindu, Mahomeclan, or English law to the wills 
of Hindus, Mahomedans, or East Indian Cluistians 
respectively, their particular habits and modes of 
life may be looked to as a guide to tbe interpretation. 
Prom the context of the will and surrounding eh’- 
cumstances, “children” may be interpreted as illegi- 
timate ebildren. Where by tbe will tbe income of 
estates was left to devisees for life, %vith a gift over 
of the corpus on their death, and a portion of the 
income, instead of hcdiig divided among the tenaiits- 
for-life, was applied to the purchase of other estates, 
—Meld, tliosS estates did not pass to the remainder- 
men, but formed tlie absolute property of the tenants- 
for-life, and passed to their devisees. Baeiow a. 
Oede . . 5B.L. R., IrlSW.E., P. C.,41 

[13 Moore’s I. A., 277 
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poufradi. Meaning of.— Absolute estate . — A Hindu, 
£. L. 31., died in 1874, leaving a widow', K. K. I)., a 
dinighler’s daughter, M. JD. 1)., and a brother, M. L, 
3L, with w'liom ho was on bad terms. By bis w'ill, 
wliicli was made on the 9th of August 1870, and at a 
tijiic when there was no reason to abandon all expec- 
tation of liis leaving male issue of his own, B. L. M-. 
directed that, in the event of his dying without leav- 
ing a sou, grandson, or son’s grandson, liis widow 
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Contingent gift —continued. 

K. M. B. should take tlie whole of his estate accord- 
ing to the skastras, iuid enjoy the. juv.fitB thereof for 
her life, and that on her de:ith, in tlie event td‘ it, 
daughter or daughters havijig been bom to him, then 
she or they, and on the doalh of iiev or thenj, then 
her or tlair son or sons (the te.-tiitor's tii!.ughrcf’s 
sons) should in like manner tulu' and heconic the 
owner or owners of tiiu csbite according to the sha$~ 
trasi and that in the event of there being iio daughter 
or diuigliter’s .son of the testator living at the time 
of the death of his widow, then liis gi iUid-dangbUir 
(diinghtor’s daughter) if. D. 1). shonld take the 
whole estate ahsolutely from generation to gesieration 
(puttro pontvadi) ; and that, in the event of sio son or 
diuighter being horn to the testiilor after the esvcntion 
of his will, and of his grand-daughtor (dauglitt>r’s 
daughter) JI. 1). B. dying childless, or being a barren 
or cliildless widotv, or otherwise distjualilied, then the 
whole of his property sliouIJ go to the Government, to 
be employed by it for charitable and philanthropic pur- 
poses. The main object of the testator E. L. 31. in 
making this disposition of his property was admitted- 
ly to exclude R. L. 31. from the inheritance. Meld 
that M. B, B., if she survived the tcstator’.s widow 
K. K. B., and was not then a harreu or cliildlcsB 
widow or otherwise disqualified, would take, not a 
life- interest, but an absolute estate, to the extiusioa 
of R. L. 31. Meld, also, that the words “puttro" 
poutradi” had generally the effect of defining the 
estate given as an estate of inheritance, and did not 
hy themselves necessarily denote that the estate given 
was to be one descendible to heirs male only. Meld, 
also, that in case of M. B. B. not surviving K.K. B., 
or of her being at tbe time of tbe death of M. K. B, 
for any reason disqualified from taking the estate, then 
upon the death of P’. K. B. the gift to the' Govern- 
ment of the reversion to the exclusion of R. B. 31. 
would take effect, aud w’as a good and valid gift. 
Hoei Dasx Dabi v. Seceetaby on State fob 
India in Codncie 

[I. L. B., 5 CalG., 228 : 4 O. L. B., 77 
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• Gift io children 


on their attaining SI . — ^IVhere words of coiitingency 
form part of the description of the class of persons 
to take, as in the case of a gift to tboso “ w ho shall 
attain the age of 21,” the words must receive their 
natural construction, and no estate vests in any one 
till he attains the proscribed age. In such a case 
there must he something in the context pointing to a 
different construction, or something in the will 
inconsistent with the literal construction, to justify 
a Court in adopting a,iiy but the literal construction. 
In the case of words of contingency occurring in 
the description of tbe class of persons to take, a 
mere gift over is not sufficient to change their 
meaning. Baddin ». Baemn 

[1. Ii. E., 7 Calc., 218 : 8 G. X.. B,, 28 
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Period of dis- 
tribution. — Survivorship. — A., a Hindu, made the 
following provisions by his will : ‘‘ 1 Imve two suns 
living, B, and C. j they, and an infant sou of my 
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8. CONSTRGCTIOKT— 

Contitigent gift — conthimA. 
eldest son, the iate D., and my wife JB. (four persons), 
shali succeed to the whole of my estate ; these four 
persons will receive equal shares. If any of these 
four persons happen to die, which God avert, the 
survivor of them will receive this estate in equal 
shares ; hut if there he a son or a grandson surviving 
us the heir and repi'esentative of the party dying, 
such survivor shall succeed to his share ; if there be 
a daughter or granchdanghter in the female line sur- 
V ivim;, such survivor shall receive a share of the pro- 
perty j the expense of the marriage of such female 
child only shall he defrayed out of the estate:” and 
also provided that “ so long as my infant grandson 
shall not have attained his majority, the whole of 
my estate shall remain undivided.^’ All the persons 
named survived the testator. Held that they took 
al)Solute interests in the shares named, and that 
tho estate became divisible on the infant son of 
li, attaining majority. EiIiOKASSEE Dosseb v. 
DtriinoNAKAiK BysAGK . L L. E., 5 Calc., 59 

43, Vesting of estate 

in exemtor. — Directions to executors, Effect of . — A 
testatrix, after appointing certain persons to he exe- 
cutors of lier will in respect of the whole of her pro- 
perty, directed that they should “take possession of 
tlie whole of her property, and keep the same under 
their protection that they should pay out of her 
estate the cliarges of interment, &c. ; that they 
should repair four houses annually out of the income 
thereof, hirving let them out to hire, and, after pay- 
ing taxes and ground-rent, divide the proceeds every 
three mouths between the testatrix’s two sons ; that 
the executors should not give tho rents to the credi- 
tor, because the bequest of the income to the sons 
ivius “not :ui entire gift to them, but a mere provi- 
sion for their support.” The will proceeded as fol- 
lows : " Should my son M. happen to die before the 
decease of his wife, then I give the share of M. to 
his widow H. M., &c., and after the death of H. M,, 
should my son 31. not have left any legitimate male 
child, then I give the above share to my son J., &c. 
After the death of M. (and his wife), should he have 
left legitimate male children, such male childi-en 
shall iii'the same manner receive the income once in 
every three months till they attain the age of 
21 years, and then tho amount of their share 
shall be divided into eqoiil portions, and each of them 
having become the owner of his portion shall receive 
tho same from my executors ; hut if if. M. die before 
M., and 31, die without having had legitimate 
male children, thou I give and bequeath the shaves 
of my son M, to my son J. as a provision for his 
support, &c. If my sons 31. and J. die without hav- 
ing male issue, and if their wives — that is to say, H. 
3f, and C, J'.— -die without having male issue begotten 
by my sons, then I give my garden, &e,, actually and 
entirely to the sons and daughter of my daughter 
G„ begotten by herltirst husband, G. A., — that is, 
to A. if. B. and if,, or in case of their death, to 
their sous and daughters lawfully begotten, or to 
such of them as shall survive at the time. My said 
garden shall be divided into equal shares, and each of 
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Contingent gift— •coutmeecL 
them having I'eceived his share in equal proportion u-i 
a legacy from me, shall enjoy the game.” if., and 
jBT. M. his wife, died without having left any child- 
ren j J. died in the lifetime of if. A,, and one of tlio 
sons of G. died without leaving children in the 
lifetime of S', if. Held, firstly, that the direc- 
tion to the executors to lease the ptroperty iudetiuilely 
and out of the income to make repairs, pay taxes and 
ground-rent, and apply the rent to the maintcuance 
of the sons, was sufficient to vest the legal estate in 
the trustees. Secondly,- — that such estate was an 
estate in fee. Thirdly, — that the eliildreu of G. took 
equitable estates in remainder in fee, defeasible in 
case of tiicir death in the lifetime of the first taker 
for life, in which event there was substituted a <le- 
vise to their children in fee. Fourthly, — that tho 
children of &. took as tenants in common, and not 
as joint tenants, and therefore, that as there was 
nothing from which cross remainders between tho 
children of Q. could be implied, the share of A. 
reverted to the heir-at-law of the testatrix. Fifthly, 
— that whei’cver any estate in fee is devised to a 
ti'ustee in trust without any limitation of the estate 
of the cestui qiie trust, the latter takes the beneiicial 
estate in fee. Shibcoee v. Admihisteatob Gbne- 
EAii .... 1 Ind. Jui’., O. S., 60 

49 , Qifi lo children, 

— A testator, after providing for payment of debts, 
&e., directed that the whole of his property should 
ho disposed of and the proceeds placed in tho Ori- 
ental Bank, with power to the executors to invest the 
same in tnortgages, and to leave existing mortgages 
untouched. The will then contained this direction : 
“That amSutlily stipend of R15 ho paid to my daughter 
F. S. for her own benefit, and EBO for the benefit of 
her two children (during their minority), and in the 
event of the demise of any of the said children 
occurring, the sum of ElO to cease I'atoably as being 
the allowance for each child ; that on each of the 
children attaining their age of majority, I request 
that luy executors pay to each of them severally and 
proportionably the full amount of interest, acoruiug 
from my estate (the existing provision for my two 
daughters to continue during their natural life), and 
after their demise the said interest in like manner to 
I'evert to their heir or heirs in succession.” SeLd,fi.rst-‘ 
ly, — that a direction to pay a monthly stipend to E. hS. 
and M. D. respectively was .simply a char’ge upon the 
testator’s estate to pay tho said stipends to E. S. and 
3£. D. for their respective lives. Secondly, — that 
E. S. and M. D. were severally entitled during the 
lifetime and minority of their eliildreu to a monthly 
stipend of RlU in respect of each eliild, such 
payment to ccasc upon the doatli of each child or on 
its attaining majority, till which latter event the 
said eliildreu took no interest under tho will. 
Thirdly, — eacli child upon attaining its majority 
took a share of the residue, proportioned to the 
number of children then living, and a eontiiigont 
proportionate interest in the shares of each of the 
other children wliich would become vested on tlio 
death of each one dying under twenf.y. Fourthly, — 
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Contingent gift—contmmd. 
t!!o of tlio gift “iluring tlieir naturol life 

aiid aftor their deiriise, tlio said intorest in Iilc<j 
tiirainev to revert to tlieir heir oi* heirs in sinxession,” 
uiil not m'evont the ehihltvn from tiiklug their 
-•■•.'.v.'ir.'il sliarus iilisidritely -nmier the vdlh tif-Mihle , — 
The rule in Wiki’s is not applicable 

to personalty. Agnew v. Mathews 

[1 Ind. Jur„ O. S., 74: 1 Mad., 17 

50 , Absolute gift. — Jhvtnoflou on 

Icjfa tees. — ICnjo/mcdt. — Jitsidv.ririf estate. — \\lierc‘ ii 
testator loaves a !i.‘giu;y absohitoly us regards bis 
estate, but restriMs llie moili; of the le"alee’s enjoy- 
nietit to sticure (.-erUiin objcs'ts for the ban/tit of the 
legatee, and ^vburo .sueii objects fail, the absolute 
gift prevails, and does not fail into the residue of 
the testator’s estate. Therefore, where a testator 
gave legacies to certain of his grandsons and grand- 
daughters, but nevertheless declared that such lega- 
cies should be held upon trust (as to the legacies to 
the grandsons) to invest the same and to apply the 
income during the minority of the legatee towards 
his imiutenance and education, and upon his attain- 
ing the age of 21 years to pay him the income 
during hia lifetime, and after his death to pay such 
income unto the widow of such grandson, and after 
the death of both of them to transfer the cai)ital 
unto the child or children of such gi*andson as being 
a son or sons should attain the age of 21 yeans, or 
being* a daughter should attain that age or marry, in 
equal shares .is tenants-in-common ; and where the 
testator especially provided as to the legacy left to 
one grandson that upon the happening of certain 
events it should be paid to Ms other grandchildi'cn, 
Sdd that the gift to the grandsoirs were alisolute, 
and tlmt the subsequent provisions w’cre simply a 
qualification of the gifts for the benefit of tlie 
legatees j and that, therefore, upon the death of one 
of the grandsons uiiTuarried, liis legal representative 
was entitled to the legacy left to liim. Ahaiihis- 
I'SAIOB GBNEBAI, OB BeKGAI V. ApCAB 

[1. L, E.i 3 Gale,, 553 

51 . Proviso for eemev.— -Condi- 

Uon.— CondHional limiiaiion. — Breach of condi- 
tion. — Itesidence, — P, C. T., a Hindu, died leaving 
an only son, Q. JL T., and having first made his will 
in the English form, whereby, after decltuing that 
he had already made sufficient provision for his son 
Q. M. T., and that G. M. T. was to take nothing 
under the will, he gave all liis property to trustees, 
upon trust, as to the personal estate, “to collect and 
got in the same ” with certain specified exceptions, 
and thereout to pay his funeral expenses and debts, 
“ and such legacies as were not by the will postponed 
in payment ; ” and to invest the residue, and out of 
the annual jn’oceods of such investments, so far 
as the S!uno would extend, to pay certain annuities 
and postponed legacies as they became due, and to 
pay such surplus income as might from time to time 
exist to the person entitled to the beneficial enjoy- 
ment of the real property or the surplus rents or 
proiits tliereof, with an ultimate trust, after all the 

V . 
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legiicios and annuities bad been satisileil, for the 
person or persons entitled to the benelleial enjoy- 
ment of the real property. And as to-rhe reaiiy, 
upon trust, nuti! all the debt Sind bad been 

paid, and ulL the annuities had tVJU-n in, to rect?ive 
the ivnts', siiid thereout in tiie lirst in.-tsinc-i- to j>ay 
I the unssitisfieil Icgsicios siud siuiiultie.s, imd to p-aj tim 
i smrjfius rents to the person or pinvoiis foi' the. iime 
I being>- to winnij the real estate (ssdnect to llse devi;-e 
to the tYustees) was given Isy the will, Ai.ii sis a fir.d 
chiDge oil the not income of tlio real property (lifts;!’ 
satisfying the expenses of establishments), f lii‘ testat/fr 
directed the tvnstec-s to pay KJKhOtlU per '.immm to llm 
person for the time being entitled to tiie beneficial en- 
joy meufc of the real property or the surplus income 
thereof. He further directed tiiem, .after all the an- 
nuities and legacies had fallen in and been satisfied, to 
' convey the re’al e.state, so far as the then condition of 
eircumstance.s would permit, nuto and to the use of the 
person entitled, under the limitations contained in tiie 
will, to the beneficial interest therein. The first limit- 
ation was to J. M. T. for life. At the end of the li- 
mitations of the real estate, the will .contained the 
following proviso : “ Provided always, and I hereby 
declare that, if any devisee, or tenant-for-life ... 

, shall permit or suffer the said property so devised 
and limited as aforesaid, or any portion thereof, to be 
sold for arrears of Government revenue, or shall, 
after attaining Ins majority, cease to keep up in a 
<liie state of repair, and to use as Iiis residence in Cal- 
cutta, the said baithakliana.house and premises where 
I now reside, and make use of and enjoy my library, 
horse.s, c.arriages, farmyard, furniture in the said 
house, and jewels, gold and silver plates, &c., in -my 
use or possession, then, and immediately thereupon, the 
devise and limitations in this my will contained .and 
declared shall wholly cease and determine as to him, 
and the person next in succession to him under the Ir- 
nutations aforesaid shall at once succeed,” as if the per- 
son cominittiug a breach of such caiulitious had then 
died. The testator died in August 1868. In Decem- 
ber 1S68 Ids son G. M. T. instituted a suit for tbe 
l>nrj)Ose of avoiding and setting aside llio truHt:; and 
limitations of tbe will, cxcc[>t so far tis they were for 
payment of debts, legacies, and annuities. Tiiis 
suit w&s dismissed on the 1st of April G. M. 

T. appealed, and on the 1st September 18U‘d the Ap- 
peal Court declared him to be absolutely entitled to 
the personalty, subject to the triist.s for paymmit of 
debts, legacies, and annuities, and entitled, on the 
death of the defendant J. M. 2’., the tenant-for-life, 
to the reiilty. J. M. T. and others claiming under 
the limitations in tbe will, appealed to the Privy 
Council ; and G. M. T. filed a cross-appeal, in wdiicli 
he claimed that the gift of the life-estate to J. M. 
T. ought to he declared void. By the order of Her 
Majesty in Council, which was dated the 9th August 
1872, and which ari-ived in Calcutta in September 
1872, all the limitations after the limitation to J. 31. 
T. w- ere declared void and inoperative, and it w’as fur- 
ther declared that J. 31. T. w'as beneficially entitled 
to a life-interest in the realty, and also in tbe person- 
alty directed to be conveyed or converted into a fund, 
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Proviso for cesser — mUimied. 
pu>»,iect to tlie payments in the will directed to he 
inads aiKi to tli« provisions in tlie will not thereby 
deVi.uTd tu he void; and also, imtU the legacies and 
annuities fell in and were satisfied, to E2,500 a month 
out or the net rents' of the realty, and also to the 
surplus rents of the same and the surplus interest of 
the personalty; and that, upon the faUure ordetermi- 
iiarioti of J. Jf. 2V&- life-interest, <?. M. T, was eu- 
ri!k\l us iu.-ir-at-huv to the I'eal and personal proper- 
ty. The ]troviso for eossor was not among the pro- 
\'isions of the will which were declared void. J, M. 
S’, was one of the trustees under the %vill. After the 
‘(et,l;dor’s death the busiiuuss of the estate continued, 
as tlu'vetfdbre, to be carried on in a portion of the bai- 
tliakuana house: and J. M. T., who had a family 
dwelling-house of his own, used, up to November 
1800, to attend at tbehailLakhann daily for the trans- 
action of business. In November 1869 J. M. T, 
cjuarrelled witli his co-tj-ustees, and ceased to go to 
the halthahhana. In April 1870 he demanded from 
the other trustees that possession of the haitakhana 
should be given to him, and upon their insisting on 
the right to occupy the portion of the baithakana 
used for the purpose of the estate business, sued them 
for possession. In Jxily 1870 a decree for possession 
was made in his favour. The trustees appealed, and 
ultimately, in July 1871, the Appellate Court made a 
dcelaralion that it was consistent with the trusts of 
the will that J. M. T. should enter into possession ; 
and the trustees were ordered to deliver to him i>os- 
session of the baitliakluiua, except the portion of the 
ground-floor occupied for the hnsincss of the estate. 
After obtaining Lis decree, J. M. T. found that the 
baithakhana was in a very had state of repmir, and 
called upon the trustees to Imm jiroper repairs exe- 
cuted. On their refusal to do so, except under direc- 
tion of the Court, J. 31. T., in December 1871, 
brought a suit to comjjcl them to effect necessary re- 
pairs : the trustees contested the suit, but in March 
1873 a decree tvas passed directing them to make the 
repairs. Sulisecjuentljf repairs were begun, which 
were completed in October 1872. In a suit by Gr. M. 
T,, alleging that J. M. T. bad committed a breach of 
one or more of the conditions contained in the pro- 
viso for cessor, by not residing in the haitakhana 
liouse and by neglecting to keep it in repair, and bad 
thereby incurred a forfeiture of which the plaintiff 
was entitled to take advantage, — Kdi, that the clause 
cont’iining the provisions for cesser and shifting of 
the estate was intended to come into operation as a 
whole and not piecemeal, and; therefore, that until/, 
ilf. T. came into full bene tidal enjoyment of the life- 
estate given him by the will, or at all events until he 
])eciune outitlcd to the surplus rents, the time had not 
arrived when that clause was intended to apply. 
Held, further, that, assuming that such time had ar- 
rived, the aetiou of the plaintiff in contesting the 
right of J. 31, 21, under the will, to occupy the bai- 
lakhana house and premises, debarred him from 
claiming that effect should be given to the clause of 
forfeiture for non-residence. Even apart from any 
action by the plaintiff, tho conduct of the trustees in 
disputing the right of /. M. T. to possession of a 
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portion of the haitakhana house, and refusing to re- 
pair, would suspend the operation of the forfeiture 
clause until October 1872, inasmuch as it prevented 
him until that time from obtaining such a possession 
as wnis contemplated by the forfeiture clause. The 
forfeiture danse was not brought into operation by 
the judgment and order of the Judicial Committee of 
9tb August 1872. Held, on the evidence, that J. M. 
T. bad complied with the conditions as to residence. 
Ganejtoeo Mo huh Tagobec. Jvttendbo Mohuk 
Tagobe . . . . . 

On appeal to the Px'ivy Council, — Held that as the 
clause provided for the cesser and determination of 
the life-interest of J. M. T. in the event of the con- 
ditions in it not being performed, his interest, not- 
withstanding the conditions over had been declared 
to be void, would cease when that event happened. 
Held that the clause could not be construed so as 
virtually to defeat it, and therefore it must be held to 
be operative before the trusts of the will were at m 
end, and J. M. T.’s estate perfected by a conveyance.* 
But held on the evidence that there had 'been no 
breach of the condition contained in the clause. The 
delay in not residing before October 1872 w’as not 
unreasonable. Where, in a condition of residence, no 
manner or period of residence is prescribed, but resi- 
dence simply, and without definition, exclusive resi- 
dence is not supposed to be meant; in such eases the 
occasional use of a house and keeping an establisknent 
in it with the intention of again using it as a resi- 
dence, is a sufficient compliance with the condition. 
GaNENDEO MOHtTN TaGOEE V. JUTTEN.t)EO MOHEW 
Tagobe . 14 B. B. B., 60 : 22 W. E., S77 

[L.B., II. A.,387 


52. - 


- Power of appointment. ~ 


JSxecuUon offower, — Marriage settlement . — A tes- 
tator, after giving certain specific bequests, disposed 
of his property as foUow's : “ I request that the in- 
terest of my property, invested iix Government secu- 
rities, he disposed of from time to time as follows : — 
First , — to my dear son A. txvo shares.; to my two dear* 
daughters JB, and Q. each one share ; the interest to 
he paid to them quarterly or half yearly as may be 
most convenient. Second , — I request that these 
shares shall not he transferable duilng their lifetime. 
Third , — at the demise of any of my children without 
issue, any such share to be divided in the above pro- 
portion to the .survivors. Fourth, —in the event of 
issue, tbey may bequeath their share to any one of 
their children they may select, subject to the above 
conditions.” C, married in 1874, ’and, by a settle- 
ment made in consideratioxi of the, marriage, her share 
was assumed to be assigned to trustees upon certain 
trusts. In 1875 C. and her husband made the fol- 
lowing joint will : '‘We do hereby constitute the 
survivor of us to be executor or executrix in our 
estate “and sole heir of the same, together with 
the child or children begotten in our raai-riage.’'’ C. 
died shortly after the execution of the above will 
leaving one chRd. In a suit by C.’s husband and the 
trustees of the settlement of 1874 for the admiuistva- 
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Power of appointment j 
run'! r.t' t’i.* ti.'.'itatur’rt estate and for tlic conn-tnu-tioii | 
of liis v.’sH, — I/itM tiiat tiio settlerneiit of 1874 roultl 1 
lint opevate npon C.'s /nurti hi c'oiisofiueuee of the j 
diveotiou of the testator, tlait it sluuiid Hi‘t la; traiu- • 
favred in lli>! li&ti'uie of <?., and tliat tlie plaintiffs ' 
look UotliiuL'- aiuier tin: HetUamt-nt. 7/(.7'/, iiiso, that 
l.lu; poiVev of app 'intiiii'ut ^‘iveii hy tin; eiiii of tini 
tcst'itsir iunl not he.-n jii-oian'ly 4>xeveihod iiy tin; jtont 
wiii, and that, rite child of C. took tin; whok' of her 
riiocherki hiliart;. I'rjiiiaLN v. SimokoN' 

[I, Xi. il., 4 Cale,, 514 

5 3 . Gift ill remainder expectant 

on termination of estate for life.— 
vfinhiol'. — The Otulh Eafates Act, I of 1360. — IE- 
jjistration. — Acceleration of remainder on failure of 
life~estafe. — gift in renuiinder expectant on the 
teriuinatiou of an c'state for life, does not fail, but is 
aceelerated, by reason or the gift of suck prior life 
estate not taking effect. The principle of the deci- 
tion in Lamson v. Laiason, 6 1)e G-ex, M. tf' Cr,, 754 : 
IS JSeav., 1, held applioable to a will made by a 
Hindu testator. A talookdar, whose talook ivas enter- 
ed in the third of the sis lists prepared in conform- 
ity with section 8 of “ The Oudh Estates Act,” I 
of 1869, devised his estate by a will, which was not 
registered, to one of his wives for life, and after her 
death to his younger son by her. Seld, as a conse- 
quence of the above rule, that it was not necessary to 
decide, upon a claim by the elder son as heir-at-law, 
whether the widow, as a person “who would liave 
succeeded to an interest” in the talook, if the talook- 
dar had died intestate, would have been ■within the 
exception, in reference to the effect of non-registra- 
tion of will coutaiued in section 13 of the same Act. 
AjUOIIIA IlAKSH V. RAEMAU KUAE 

[I. L. R., 10 Gale., 462 : L. E. 11 1. A., 1 

54 . Vesting of mterest . — BkesU 

tag, — Exectitorg (rust. — II., by his will, bequeathed 
to Ijis daughter A. M. II. “on her attaining her 
18th year, the sura of Company’s E10,00l), with 
any interest that may have accrued thereon, if she 
marries, to be settled upon herself and eliildron 
solely ; should she die unmarried, her money to be 
equally divided between her brothers ; .and if cither 
of them die, the whole of deceased’s money to go to 

.the survivor.” Held that A, M. II. (who had at- 
tained her 18th year) liad a vested interest in 
the legacy subject to be divested njjon her dying 
at any time imnuirricd, and further, subject to an 
executory trust in favour of her children in the 
event of her marrying at any time, and therefore 
that she was not entitled to have tin; capital of the 
legacy paid to her. lx the siatteii of the wixi, 
OF HuSTEli. Ix T51E MATTER OF AOT XXVIII OF 

1860 . . . I. L. E., 4 Calc., 420 

55. Interest not sub- 

ject to he divested. — A testator nominatisd A. JB., Ac., 

“ to be executors and Irnstces of this my will, and 
eventually guardians of my dear children ami estate, 
until .such time as my tdiikU-eu shall severally attain 

V . 


WILL — continued. 

8. COH8THUCTION — conianicd. 

Vesting of interest— 
tlse age of 25 year.-i, when I I'cqr.o.^t the aforemen- 
tioned g-eiUlemeUi (my wife being' «leadb their heirs 
nr execatoM, v.ili divide, or CiUise to be divided, into 
■sliares agrucafuy to the inmibyr r.f our nurviving 
<diildveu, giving to the isoys two slcuvs ;iud !o each 
of the girls one, or to their lawful ii-sue or liushand, 
the whole of my esfc.ulc, each child to be put in ]!n'- 
sesMon of lii!,i or her .-diarc; when they sisaii Vr'sp-eet- 
iveiy alia.'!! tlio ago tjf 25 year.-i; and wiiiou-ver 
cither of my daughters Khali enter into the le-ly 
stal.c of matrimony, 1 reciuust thiit a jwoper setrl-;- 
i tneufc luii.y bo made upon her and her obildreu, ami 
I iti the ovoufc of cither of iny chihU’eti departitig 
, this life wltliout leaving husband, wife, or isui-al de- 
I .scendauts, hi.s or her share shall be divitk-d otpiiilly 
amongst our other children or their lav.iul issue j 
but on no account shall any division of tite prin- 
cipal of my estate take place till after the death cd' 
their mother. Eeld (reversing the decision of Pue,*lr, 
J.) that after the mother’s death, each child took a 
vested interest on attaining the age of 25 years, — that 
is, at the time when posses-sion is to be given,-— and 
not an interest subject to be dive.sted iu the event 
of the child dying without husband, wife, or lawful 
issue. Taytob v. Philioct. Phimott v. Moebis 
[I Ind. Jur., U. S., 375 

53 . Divesting elmtsB', 

— Gift over on legatee’s death “prior to division’ 
of ike estate. — Gift not void for uncertaiuiy . — Act 
X of 1S65 (Succession Act) ss. 75, 91, 106 . — A 
testator dircetedihis trustees and executors to hold 
his real and personal estate upou trust, to sell the 
real estate eitlior together or in parcels, and either 
by public auction or private contract, and to call in, 
sell, and convert into money such part of his personal 
estate ,as should not consist of money, and to divide 
the said moneys, and the ready money which might 
belong to such estate, amongst the several persons 
named in the schedule to the will, and to pay 
the same to them in the shares and proportions 
therein mentioned, as and wdien they should rc.spccl - 
ively attain the ago of 21 years iu the care of 
males, or, in the case of females, when they .sbouid 
respectively attain that ago or marry. , lii‘ directed 
that, iu the event of any of such persorr dying in 
his life-tirao, or at any tivue theveuftcr “ prior to the 
said division,” leaving lawful issue, sucli issue slifnikl 
be entitled to the share which their deceased piirciit 
would have taken. One of the leg.it(' 0 s who had 
attained the ago of 21 years at the testator’s 
death, died live months after him, before pav'mi'nfc 
of the legacy, and left lawi'ul issue. Held tb.it Lhu 
legacy vested in interest in the legatee at the tes- 
tator’s death, but that the legatee having died prior 
to the division of the estate, it became divested; 
that the “ division ” of the testator’s estate meant, 
in this will, the ascertainment of the amounts allot- 
table to the share of each legatee, after the conver- 
sion of the estate into money; and that the gift 
over in favour of the legatee’s issue was not void for 
uncertainty, but took effect. Johnson v. Crook, L. 
It., 12 Ch, D., 639; CoUison v. Barber, L. R., 12 
9 N 2 
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Testing of ixitevest—confmued, 

C3. Ji., £i'.bb V. Tadicicl', L. B., IS Ch. JD., 
5/7; Cbadon x. Seatjo,'* L. B., IS Ch. J).,21S-, 
apraei'r v. Dtiehn'orfh, L. R., 18 Ch, J)., 634, referred 
h). t!. Bachman . I. L. E.j 6 AIL, 583 


57. > 


-Bequest to 


orpben in Orphan Asplmn. — JOirecUonto 

invitocs , — A ease wua stated for the opinion 

(if t’ae Conrt, ns to v. iietlier S. M. took a vested in- 
\i.y>';A in vin: svnn of lltvjS'Za, -andev tlie following 
clausi; of will : “ I })iiid lo the M. O. Society E6,006 

ft'C iV. 3/.J iind hncslcd fi6,826, the interest 
on nldclt i diia'etcd to he paid to the mother of S. 
IJ. Xow I direct iny ti'ustccs, after the death of the 
motlici' .)f (S’. 21., to aiidise the latter sum and pay it 
to the Isl. O. Society, for 6'. M., in terms of the re- 
giilaLions of the Society.” Meld that the bequest 
was prlma facie for the benefit of the daughter. 
Tluit, having rcuavd to the regulations of the M. 0. 
Society, the bequest was a gift for the benefit of the 
Society geiioially. That if the will had given the 
mother the interest for life, instead of saying it had 
been given, it would have vested. That the in- 
terest vested in S. ilf. at once, and formed part of 
her estate. In this matiek' of the goods of 
Collins . . . Bourke, O. O., 104 


53. 


Trust. — Creation of trust . — 


Uncertainty . — A Hindu by bis will, after appointing 
certain persons executors for the purpose of manag- 
ing his estate after his death, gave them the follow- 
ing directions ; “ Yfju should give my brothers, their 
wives and children, ac'cording to your wishes.” 
Ilehl that no trust was created hy these words, 
KtrMAiiASAMr V . Subbahaya 

[I. L. E., 9 Mad., 325 


59. 


~ Validity of trust. 


— Direction as to debt due from attesting loitne.ss.- 
Where a testator directed that a debt due to him by 
an attesting witness of his will should not be claimed, 
demanded, or enforced, but thiit bis wish was that 
the sum should be specially devoted to the education 
of the cbildreu of such attesting witness , — Reid that 
there was no releasti of the debt or legacy to the 
uttestiiic wit’iicss, hut a valid trust in favour of the 
C'luldrom ADAimisTiiAxoE Genekal V. Lazah 

[I. L, E., 4 MacL, 244 


60. - 


Brecatory trust. 

-W. It., by bis will, made tlu* following gift to bis 
wife, 2L a. It. : “ I give to my dearly beloved wife 

the whole of my property both real and pei'sonal (de- 
scribed) feeling con tldent that she will act justly to 
our cliildrcn in dividing the same wlicu no longer 
required by her.” 2£ A. R., by her will, left to their 
ehiUV.vn cortam portions of .such property, leaving to 
their child A. C. R., amongst other- things, certain 
hanking shares. These share.s were attached in the 
execution of a decree against the executors to her 
estate a.s hulonging to such estate, Reid by the 
High Court that slie took under her husband’s will a 
life interest only in his propenty with a power of 
appointment in favour of the cbildreu, and that the 
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shares helongcd to A. C. R., .and could not be sold in 
execution ■ of the decree as part of tin.: estate or 
if. A. R. Raynoe i\ MrsaooiiiE Bane 

[1. L. B., 2 All, 55 
Reid hy the Privy Council, reversing the decision 
of the High Court, that the widow took an a])solute 
interest in the property, and that no trust for the 
benefit of the chilcb-eii was created. In order to create 
a precatory trust the words must be such that tin; 
Court iinds them to he imperative on the first taker 
of the property ; and the subject of the gift over mn.st 
be well defined and certain. Md.ssoobxe Bank v. 
Eaynob 

[I. li. E,, 4 AH., 500 : L. E., 9 I. A., 70 

61. - 


■ Espressiou of wish.— Ee- 
quest . — -A testSitrix, entitled to Goveimment notes 
under a gift, coupled with the condition that she was 
to receive only the interest during her life, and that, 
after her death, the notes were to he held in trust for 
all her heirs, gave the follovnng directions to S. K., 
whom she made her principal legatee : “ I direct 

S, K., under this will, to pay every month Re44-l-7 
(being one third of El, 983-5-4, my monthly p.ay 
allowed by the Government for notes, which are 
deposited) to iny dependants and personal servants, 

as detailed below Beit 

known, that the expenses of the imambarra, &e., will 
he continued for ever ; and also the pay of Q. K. and 
M. A. wall be defrayed for ever, i.e,, generation after 
generation. The rest of the servants will he paid f or 
life only.” Meld that these words constituted a 
bequest, and wore not merely the t'.xpressiou of a 
wish. Also, that the bequest was not one of legacies 
payable out of a specified sum and no other; the 
statement that the monthly payments to be made 
amounted to one third of the sum received monthly 
by the testatrix, not limiting the source of the legu- 
cics. Sulehan Kadb ®. Doeab Alt Kuah 

■ [I. L. E., 8 Gale., 1 : L. R., 8 I. A., 117 

63. Will eonflrming trust-deed. 


— Constriicfionof deed. — forfeiture. — jS'., being desir- 
ous of securing and settling Ins property, executed a 
deed of trust whereby ho conveycid and assigned all 
his real and personal property unto trustees, upon 
(among others) the following trusts : that iuime- 
diately after his death the trustees should convey, 
assign, transfer, and make over all the premises men- 
tioned in the deed unto sueli person or persons as S. 
.should, by his last will, attested by two w’itucsses, 
direct and appoint, and in default of such dirocUon 
and aj)pohilmenl, unto the ne.xt heirs of (S'., their 
heirs and assigns, tor over, and in the me.antime to 
p:iy tlio Government revenue out of the ront.s and 
profits of the real property, and employ the residue 
and accumulations as well as the produce and accu- 
mulations of the personal property “ in such, a 
manner as may procure the daily worship of the 
household idols” mentioned in the deed, and pay 
what they considered a fair and jjrupcr sum to llm 
wives and family of S. living at his (loath and resid- 
ing ill the f.-unily dwclliiig-liouse. By bis will, dated 
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Will eoiifli’ining ti’ust Aeed—rontinved.^ 
.iit’iii!.' sUiy as !.'m: ikeii, S. d-jclarod that In.- ivitsilou 
.'.'i;ii c-ojitiruif'd tlse dui'd, suljjeofc to such provisions as 
Vv't.T!.:- aouiaiiiial in his v.ill, whirh wen; that, the 
tnt-,teri uot e.havge tiii; fund for the inaiiiton- 

iUU'e of those wiio siiouid aoc livo ill the family duvll- 
In-’- ar.il for Coo ayoiointment of now trustees. 
Jl’-l-l, tir-t, ujMsn 'tlio iuitiiiij'ii y of 'Hllftow v. J?:<;oft.2 
I'cs'. jHn., tied Cue powers of“t!io trustees (nudm- the 
fh-.'d) ('ihl not fs'iuo f.u the death of S., and tiiai, tiie 
dif.-etioia, in llie will, althoiuth not suieiiy within 
the uonU, aiiUMiiited ioat^-ood uppoisiliuent.iii eijuiiy, 
so tliiit instead of the trust, ees of the deed eonveyinc' 
the projierty on the death of >S’. to his t.oii, they 
•should eontrive to hold subjeet to" the trusts of tin; 
deed tis modilied !;y the will. Secondhj , — that the 
words ill su(;h a nianner as may ]ii’ocnro tire daily 
vrorship,’’ &e., irieaufc in .such luaiiuer as shall be 
suliicient to procure the daily worship, Ac., aud that 
the trustees were not autiiorised to apply such por- 
tion of the trust funds as they in their discretion 
nii«'ht think tit. but only such portion as was reason- 
ably sutlieienl for those jmrposcs. General debts 
and liabilituis are not charges against property for- 
feited upon c-onviction of felony. UpiiRYDOSS 
BONERJEB V, Horn (AD3IIJriSTRATOB Genebal oe 
Bengae) . ; . .1 Ixtci Jur., O. S., 86 

^8, Gift of residue to a class.—- 

Fontponement of period of distribution . — Fested in- 
terests. — Succession Act, ss. 98, 101, 102. — A testa- 
tor gave his residuary estate to trustees upon trust 
to Invest and “ to pay, transfcx’, or divide the same 
unto, between, or among the children of my hrothei's 
A, and S. respectively, to be paid, transfewed to, 
and divided among them in the proportions and at 
the times hereinafter mentioned,— that is to say, the 
share of each aud every son of my said two brothers 
shall be double that of each and every daughter, and 
•the shares of each son shall he paid to him or them 
respectively upon his or their attaining the age of 21 
years, and the share of each daughter to be paid to 
her or them oh her or their respectively attaining that 
age or previously marrying, with henetit of survivor- 
ship between aud among all the said sons and 
daughters.”' The testator left him surviving hi.s two 
brother.s and a sister, C. A. and 3. both died lief ore 
the eldest of the testator’s uepliews or nieces attained 
21 or married, in a .suit instituted by tin; widow aud 
cseculri.v of A. to have it declared tliat the ahm-e 
beq'.iests were %'oid under sections lUl aud 102 of tlie 
Snecession Act, and the testator died iiite.skat(j as to 
tin; residue of his estate, and that she as executrix of 
A. was entitled to receive a one- third share of the 
said c.stat.e, and the accumulations thereof , — Jleid 
that the legatees took vested interests subject to 
he divested on di.'ath before, the eontiugeiieles men- 
tioned in ■ the will happeued ; that the period of 
distrihiition alone was postponevl ; and that the. he- 
(pu‘..<ty wi.'rc; valid. Si-mhle , — Section 98 of tlie Sne- 
cession Act applies only to vested interests. Masevic 
«. FEiiGUsso;-.'" _ . . I. L. B., 4 Calc., B04 

64. Postponement qf 

'period of distrlimtiuii, — After-born child, Shttre of 
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' Gift of residue to a alass—roidisr.td. 
i — Lapsed bequest. — Stiacession Act, 98 . — A tes.tft.or 
gave his residuary e.'-tatc to tiiislees upon irnat, to in- 
vest and “to piLy, traii-fcr, or (livide'tln* .-amcMutn, 
het\eeen, or inunug tin; ehildn-n nf my brother,-; A. mul 
3. iXNp.-etlvely, to he paid, fs-.ui.storr.d 'o .. aiel dl'. i-kul 
.uuoi.a tin mm Lie pi .pt.inou-, .u 1 ' Ce fi' n 
iiKtfter inuntionfiii, — that istos.'iy, the share of each 
aiid every sou <•!' my siihl tv.'o isr.nhisrs h.- .l.'-ubie 
that, of i-neli ami i imry diught.-r, ami tuc '.havis to’ 
«i;)eh son bliali ite paid to him or tlu'in iv-pectividy 
upon ills or their attainiu jr the age to' 2,1 yo,i r-i, and i im 
sliare.s of each daughter to be piiid to lirr nr i liem on 
her or their rcspeerively atfaiiiiiiu’ tli.if, age or ]ire- 
viou.sly many itig, nitii hctietit of siirviiur.-'hip h.*- 
twceu and tiimmg all the said sous and d.iughterj.” 
.After Ihc! de.'tth" of the testator, am! htiorc- the 
perio<l of di.striinition arrived, a -^on was hem to Z?., 
and one of the sous of A, died iiite.-,tate an! unmar- 
ried. Ifeld that the after-born son of 3. v.as en- 
titled to a double portion as one of the male cliiliiren 
of the testiitorls brother, ami that the share of the 
son of A. was divisibh* among the surviving lualo 
and female children in eipial shares. JIaseye' v. 
FEEGTTS.S035r . . . I. Ii. E., 4 Ctiic., 670 

65. Eesidixary estate of move- 

aBle and immoveable projserty. — Claims to, 
against executors and trustees. — If a te.itator ap- 
points persons to ba his exoentors and trustii.-es, and 
directs them to do certain acts which can only be 
done ])y the owiiera of his residuary estate, the trus- 
tees will take that estate, though there he no expre-.ss 
devise to them. TiiEEPooBASOONBEEy Dos-iEE v. 
DEBEKbKOKATH Tagobb . I. L. E., 2 Calc., 45 

wills act (XXV OP 1SS8). 

s. 3. — Application of Act. — Past . 

Indians domiciled out of ike jurisdieiioii of Sigh, 
Court. — The Wills Act, XXV of 1838, applied to tlse 
wills of East Indians, whether doniieiled witliin or 
beyond the testamentary jurisdiction of tlie High 
Court. Hogg «. Geeesway . . 2 Hyde,'3 

Held, on appeal, the Wills Act only applied where 
the High Court had an e.vchisivi! jurisdiction ana- 
logous to that of the Ecclesiastical (..'nurt in ICng- 
land. It did not apply in the case of a pcrsi>n wiu) 
M'iis nob entitled l)y birth or domicih,! t.o have a|ii>ru'd 
to him the actual law of Knglaml. 'J'hi refore ir, did 
not apply to the case of an East Indian testatri:-; 
(the illegitimate daughter of a AInhomedan woman) 
who resided and died outside tin; limito of the ordi- 
nary civil jurisdiction of the Court. GitEE.vWAT 
V. Hogg. Hogg v. GittsEKWAY 

[Bourke, A. O. C., Ill ; Cor., 97 

WIWDOWS OR DOORS, SUIT TO 

CLOSE- 

Sec Cases under Jurisdiction oe Ciyid 
Court— 1’eitagy, 1n\"asion os' — 

See Tre.si’ASS— Genkrad Gabes. 

[3 B..L. E., A. C., 411 
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W 1 THDBAWAI.FROM PROSBCUTIOlsr. 
>'e& Ptniiiic I’liosEGFToa. 

[I. L. B., 8 AIL, 291 


2 . - 


' Leave to one of several eo- 


plaintiiTs to withdraw , — Consent of co-plaintiff. 
• — Civil Procedure Code, 1877, s. 373 . — The proviso 
in the third clause of section 373 of the Code of 
Civil Procedure 'does not deprive the Court of power 
to pennit one of several co-plaintifls to withdraw 
’aueonditioiially from a suit even though his co-plain- 


WITHDBAWAL OP SUIT.— Leave to one 
of several oo-plaintifls to withdraw— 
continued. 


tiffs do not consent to his vvitlulrawal. AIohamaya 
Chowmeain V. Detboa CntiEir Shah a 

• [8 C. L. E., 332 


3, Withdrawal with eonsent 

of defendant.— Procedure Code, ISod, s. 
97. — Right to bring fresh suit . — A plaintiff tiled n. 
plaint for an account to be taken. The plaintiff 
withdrew the plaint, without tlve permission of the 
Court to withdraw from the suit, with liberty to 
bring a fresh suit. This was done for the purpose of 
a subuiission to arbitration under a deed mutually 
executed between the plaintiff and defendant- The 
deed was not actedjipou. Meld, revei-sing the deci- 
sion of Machheeson, J., that the plaintiff was not 
debarred by section 97 of Act VIII of 1859 fnnrr 
bringing a fresh suit to establish tlie agreement for 
reference to arbitration, and also for the account,, 
which w’as a relief to which lie was entitled. ‘The 
section only applied to cases where the plaintiff with- 
draws from the suit without the consent of the 
defendant. JuGGOBUNDO Chatterjee v. Watsox 
& Co Bourke, A. O. C., 162 


S, C. in Court below . Botxrke, O. C., 250 


4, Withdrawal of claim under 

s. 230j Act VIII of 1859 . — Rigid to bring siib- 
sequent suit , — In a suit to recover the possession of 
laud of which the plaintiff had been dispossessed in 
ex'eeution of a decree against the first defeudant, it 
appeared that the plaintiff had applied within one 
month from the diite of his dispossession to the Court 
from which the process of execution hud issued under 
section 230 of the Code of Civil Procedure, setting 
up his title, and it was numbered and registered as a 
suit under the section. Before the claim came on 
for hearing, the plaintiff was allowed by the Court to 
withdraw the proceeding, with liberty to bring a 
fresh suit upon the claim set up. The plaintiff sub- 
sequently brought the present suit. Meld that the 
former proceeding was a suit within the meaning of 
section 97 of the Code, and liberty having been given 
on its withdraw'al before decree to bring another suit, 
the present suit was w'ell brought. ScriiBAEAMiEN v, 
PoNNtrsAWMX Cbetxy . 5 Mad., 298 


5. Substitution of assignee of 

plaintiff’s rights and ailowing him to with- 
draw.— Power of Court . — Ciinl Frovediire Code, 
1859, s. 97 . — Where the Court allowed the purchaser 
of the plaintiff’s rights to be substituted for liim and 
then perinitted him to withdraw the suit , — Meld it 
was an order not within section 97, and one which 
the Court had no power to make. .Iudoophtteb 
CHATTEEJEE V. ChUNDES KaNX BlIUTTACnAEJEE 

• [9W. E., 309 


6. — Withdrawal after issue 

joined. — Civil Procedure Code, 1859, s. 97 . — 
Failure to support clarni . — A plaintiff cannot be per- 
mitted to withdraw -with liberty to bring a-f resh suit 
after issue has been joined and he has failed to 


WITHDRAWAL OF SUIT. 

,6'i,cApi*Kii,ATE Cov EX— Objection taken 
roE vinsT TiJiE ON ArPEAi. — S pecial 
Cases— W iTJtDEAWAL or Suit. 

[I. L. E., 3 All., 528 

Pf-e CoBTROiiTSE— R emedy on Non-pee- 

rOiOlANCE OP COMPEOAnSE. 

[Agra, F. B., 1 


See DiTOECIi .\cT, S. 35. 

[9 B- L. E., Ap., 6 

See Peagtice—Civil Casks— Aefidavits. 

[3 Bom., O. C., 55 
Set Peactioe— Civil Casks— Witiidbaw- 
Ai! or Suits oe Appeals . Cor., 67 
[I. L. E., 7 Bom., 287 
See Relinquishment ob Omission to 
Sue POE Portion op Claim. 

[L L. E., 1 All., 324 
It was formerly held in some cases that the power 
to allow withdrawal of suits given by the Civil Pro- 
cedure Code (section 97 of Act VIII of 1859) was 
not applicable to suits under the Rent Act, 1859, 
Boyal Chunpee Ghose «. DwaekanathMissee 
[M arsh., 148 : W. R., P. B., 47 
1 Ind. Jur., O. S., 41 : 1 Hay, 347 
Modhoo Soodun Mulick V. Panch Cowreb 
Muliok .... 7W. B., 302 


Beer Chundee Joobeaj n. Taeinee Churn 

Roy . . - . . ilW. E., 46 


RaMANATH DUTI V. JoYKISHEN MoOKEBJEE 

[11 W. B., 3 

In other cases rent suits were held not to he ex- 
cluded. Ham CnAB.iN Bpsak v. Haetet 

[2 B. L. R., S. 3Sr., 11 : 10 W. E., 373 

WOOMANATH PvOY CHOWDHEY 0. SeEENxVTH 
Singh .... 15 W. R., 260 

Since the Bengal Rent Act, 1869, however, the pro- 
cedure in rent suits has been, and is now, tlse same as 
ill any other suits. 


1. — Sanction for fresh suit. — 

Act Fill of 1839, s. 97 . — Civil Courts had no power 
to sauctiim the briugiiig of a fresh suit, except under 
section 9", Act Vl'll of 1859. Aegoon Singh v. 
Huree Hue Singh . . . 14 W. E., 472 

Anund aIohun Paul Chowdhby ». Eam Kishen 
Paul CTiowdhey. Gobind Ghundeb Paul 
CUOWDHE r V. IvAMKISHEN PAUL ChOWDHRY 

[2 W. R., 297 



WmiD'SAWAL OF SUIT.-WitMrawal 
after issue ioined — coniimied* 
pvijilui'o r-vitlonct.' to suppoi-fc his cluivfi. MCDDt'X 
ilAil liObS B. ISEAIL Am CUO'A’BIITtT 

[21 W. E., 291 


pon«iu-t‘(l i.o w'UlKinivv las »mr, with lihorry t.i mi'* 

au.iiii, — Jh'if th.ic f.! 'Jhiw withdraw.'! I i’sV'h 

Muit at tlait •-.ti.uv V. as a lijr-on tioii to lie e.VuiviM'd 
v.itii c.-iia the (lisf-n'tioii liaviuj; in-eri 

jl (eilili liot 1).' iuhrfi'n'd With (lU ‘IjliK")! by 
the di-.-L’c. CifUNDEU MrNDti!, iC Tua- 

KuOK lifK'i :Mooki.3;.ji;n . . 23 W. R., 345 

8, Witlidrawa] before final judg- 

Kient. — Uis<;reiioH of (Joui't . — tower to mterjere 
mfh disc)'efw7i on (qypcd . — Civil Frocedure Code, 
18i}9, s. 97 . — A lower Ajipellate Court had no power 
to iuttn-fere with the discretion of a first Court under 
section 07, Act VIII of lSo9, in allowing a phiiutiff, 
A\lictiicr before or after the settlement of issnes and 
before or after the acceptance of evidence upon the 
issues, at any time before linal judgment, to with- 
draw from the suit with liberty to bring a fresh suit 
in tlie same matter. Rasi Kaxi'e Dutt e. Hakoo 
Chundee Mojoomdae . . 17 W. E-., 229 

9, Section 97 of Act 

VIIL of 1859, applied only to cases where tt pkintiif, 
before final judgment, is permitted by the Court to 
withdraw from his suit, with liberty to sue again. 
Antiitb Moeok Paul Chowohry ». Ram Kishejj- 
Paul Chowlhey. GobInd Ceukdee Paul Ghoay- 
DHEY V . RAMKISHKN PaUL CHOWLEEY 

[2 W. B., 297 

10 , Leave to bring fresh suit.— 

Civil Procedure Code, 1S39, s. 97 . — Permission tin- 
der section 97 to bring a fresh suit could not be given 
after final judgment lias been pronounced, • Sheoba.i 
Nu.vdux V . Rajcoomab Baboo Deo Nu.v- I 

BUS SiinGH . . . . 24 W. E„ 23 I 


ease . — Dismissal of suiL~ Procedure. — The power 
to dismiss a suit, w'itli liberty to bring a fresh one 
for the same xnatter, is limited to cases where the 
.suit fails by reason of some point of form : such 
liberty should not be given whei’e, after i.ssiic joined, 
the plaintiff has failed to lunke out his case. Wat- 
son V. COLIECTOE av Ra.lshaye 

[3 B. L. E., P. a, 48 : 12 W. B., P. 0., 43 
13 Moore’s I. A., 160 
See llONA Bibee v. OO-ut-o Ali 

[16 W. E., 276 

X 2 , Civil Procedure 

Code, 1839, s. S7S . — Clround for allou-ing icUhdraio- 
al . — Qsicre, — Whether, under section 973 of Act X of 
1.877, tb.o Court ought to pcimsit the plaintiff to ndtli- 
draw from the suit, with liberty to bring a fresh suit 
on tlie ground that the defence to the suit was such 
that the suit must fait if proceeded with. Zahuk- 
irN-NiriSA c, Keuda Tab Khan 

[I. L. E., 3 AH., 528 


: WITHDRAWAL OP SUIT— eoKf/.is..-’!?. 

!- 13,.— Grroimcl for allowing wit 

! drawal. — Chnl Proveditre Code, 1S39, s. 97,~~1 
\ ahiUtii to prove claim, — Where a plaiiitiif ashed i 
I permission to withdraw his plains saying that it- woi; 
bi' uut of Ills power to adduce the evi-doace, which 
pointed out us e.vistuig in certain rficerds, within t 
period ilsed by the Court for heaving the ease, t 
Court was competent, under section 97, Act V 
1859, to grant isiiii perralssifni to wit'udriiw 
PojiEsii Xajiain Eor b. Soeut SooN'DintEt: 
Debeb . . . .■ lew. E., 100 

14 . ^ — Insufieimep 

evidence. — ly a suit by oue of several sli-irers of CiU'- 
lain mortg.igcd property for conlrit)ul.ion on 
of puymciits made by llfC plahitifl to prevent 
elosurc, the Court on iipp:.';il t. bought t.ht 
might iiuve pr.iduccd bett.ir cvidem.'e, but 
Iseing a -gocil one, it nllowcil him to wiihdr.iw the suit 
with leave to bring a fresh one. Kkatoon KdO.v- 
WAE V . HuXtDOOT NaEAIN SiNGH 

[20 W. E., 163 

15. Compromiae of suit on. ap- 

peal. — Cknl Procedure Code, 1859, s. 
qiient suit on compromise . — A suit fouinbcd on a com- 
promise, which was entered into when special ajipeal 
was withdrawn, was not barred by section. 97, Act VI 1 1 
of 1859, as it was not a suit for the same matte i* with- 
in the meaning of that section ; hut if the 
was duly imwle by the parties thereto, 
terms has'e heeri broken, a party to it is eiititlcil to 
maintain a .suit to enforce it. Golab SiNCiH 
Che-DA Singe . . . . 3 Agra, 135 

16. Private agreement.-- JfcA'.tora- 

tion of suit. — Where a plaintiff filed a petition v. lt!i- 
di'awing his claim numulitioually, the suit .sliuiud 
he at once struck olf the file. If the defL-u-lant 
had entered into some privite agrooment and did 
not fuliil the same, it might give a new riglit of 
action to the plaintiff for eiiforiitig that ngreeuient, 
but was no reason for setting a-.idu the ]ietlti'!n ior 
withdrawal of the suit as mill and void. StirE'itEE 
Bahabooe 'b. Mahoaiee Ali Beg . 2 Agra, 153 

17. Sait for,posi3ession.— 

queui suit for rent. — Civil 'Procedure Code, 1S59, 
s. 97 . — There was nothing in section 97, Act V!Ii of 
1859, to prevent a suitor from iustitutiug a claim for 
po.ssGssion, and afterwtirds bringing one for rent. 
Eamkishoee Munble «. Mooead Munme 

[W, R., 1864, Act X. 

IS, Suit for possession 

release from attaeliment in execution in 
another suit. — Civil Procedure Code, 1S'< 7, s. 

— A cl-ahn to attoched property made under Act VllI 
of 1859, section 216, was dismissed, and tin; claimant, 
in the year- 1875, instituted a regular suit against the 
deerea-holder under the pVovisious of that section. 
The decree-holder then released the property from 
attachment, and the plaintiff withdrew’ his sifu;. 'The 
same property was afterwards, in the year 1878, 
att-aclied again and sold in execution of the same 
decree.- Seld that a subsequent suit for po.ssessioii 
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WITHDRAWAL OF SDIT.— Suit for pos- 
session after release from attaeliment in 
esecutiou in another snit~-oo7itinued. 
of tlio property airainst Hid purcliaser at tlie execution 
kjIc v,-us not bari-cJ uucler section 97 of Act VIII of 
1S59. Z'v/Jfi/i Glmider ShigJi V, SMma CJmrn 
MuUq, 11 Moo.'ds I. A., 7, cited. Mukhoda Sook* 
iirar Dasi c. ltA3i CHtriiy Kabkokae 

[I. L. R., 8 Cale., 871 

19. Suit withdra wn under Re- 

gulation Ifiw. — Civil Procedure Code, 1859, s. 97. — 
A plaintiff vvitlioiit leave of the Court withdrew from 
a Kiiit in 1853. Ho filed a fresh suit in the same 
iiiuse of action in 1866. Held tliat he ivas not 
ddharred from doing so, as the provisions of section 
97 of the Code of Civil Procedure did not apply 
Yikaxak Joshi 11. Jaitaedas- Joshi 

[7 Bom., A. 0., 23 

20. ITatore of fresh suit.~Fm^ 

suit filed upon a different tiile in existence at date 
of former suit. — divil Procedure Code (XIV of 
1S82), s, 373. — Practiee. — The plaintiffs, who were 
an English joint stock company registered under the 
English Companies Act of 1862, sued the defendant 
as a past member of the .bank, upon a balance order 
of the High Court of Justice in England, dated 24th 
Eebnmry 1881, to recover the sum of £678-3. In 
August 1882, the plaintiffs had filed a previous suit 
against the defendant to recover the said sum of 
£678-3. That suit was based upon a call order, 
dated 11th November 1880, which it sought to en- 
force. By an order made in that suit on 7th April 
1883, the plaintiffs were permitted to withdraw it, 
with liberty to bring a fresh suit for the same cause 
of action. The present suit to enforce a balance 
order, dated the 24tli February 1881, was filed on 
11th February 1885. It ivas contended on behalf 
of the defendant that the present suit being based 
upon an order which was in e.vistence at the date of 
tVic previous suit, the plaintiffs could not now' sue 
upon it ; that the plaintiffs could not abandon the 
title upon which they claimed in the first suit, and 
set up a different title in the second. Held that 
the plaintiffs were not precluded from bringing the 
second suit upon the balance order, and that the 
suit was properly framed. Lohdon, Bombat, akd 
Mediieseanean Bake, v. BuEjoiyri Soeabji 
liitWAixA . . . I. L. E., 9 Bom., 346 

21 . W ithdrawal of suit by uext 

friend. — S?«Y on lekalf of a minor. — Ciml Fro. 
ceditre Code (dot VIIl of 1859), s. 97. —Fraud.— 

> Where a Court has reason to believe that a suit is 
hv.vfuUy brought by a party w'ho has a right to 
bring it on behalf of a minor, any with(h-aw'.al of the 
suit by that party wrould have precisely the same 
effect !is the wit hdrawml of a suit by a pei’son of full 
age. But where a person acting for a minor has 
fratidnleiitly withdrawn the minor’s suit under sec- 
tion 97 of Act VIII of 1859, without obtaining 
leave to bring a fresh suit, and by such withdrawal an 
absolute statutory prohibition is imposed on the 
minor from bringing a fresh suit, it is open to the 
minor to relieve himself from the consequences of 
the fraud in one of three ways, — sis,', (1) an ap- 


WITHDBAWAL OF SUIT.— Witlidra.wal 

of suit by nest friend — eontinued. 
plication to the Court in the suit in which the with- 
drawal took place ; (2) by a regular suit to set aside 
the judgment founded upon the ^vithdrawal; or (3) 
by bringing a fresh suit for the same purpose, and 
setting up the fraud as an answer to the statutory 
bar. Eshan Chtjndba Sabooi ®. KuivDAMOHr 
Dasseb • . . I. L. R., 10 Gale., 857 

22. Witlidrawal wrongly al- 

lowed. —Arfiffrafmw . — Hiffh Cottrfs poioers of re. 

’ sision. — Cloil Procedure Code, ss. 2, 373, BSB, 622. 
— Practice. — Xotice to shorn cause, — Amendnieni of 
plaint, — An order under section 376 of the Civil Pro- 
cedure Code iiennittiug the wdthdraw'al of a suit, with 
liberty to bring a fresh one, not being made appeal- 
able by section 588, or being a “decree” within the 
meaning of section 2, is not appealable. When the 
plaintiff in a suit applie.s for permission to withdraw 
it, with liberty to bring a fresh one, such permission 
should not he granted without the defendant being 
served with notice to show cause wliy such permis- 
sion should not be granted. L., claiming as heir to 
H., a deceased Hindu, sued AT., his widow, and O., a 
minor represented by his mother and guardian B., to 
have the adoption by K. of G. set aside and for cer- 
tain other reliefs. The matters in difference in the 
suit w'ere referred to arbitration, and an award was 
made in favour of the defendants. The plaintiff 
preferred objections to the aw'ard. Before these 
were disposed of K. died. The Court of first instance 
subsequently allovved'the objections and set aside the 
award. The minor defendant then applied to the 
High Court for revision of the order setting aside 
the award. This application was rejected, on the 
ground that the order might be impugned on appeal 
from the decree in .the suit. The plaintiff sub-' 
soqaiently sipplied for j)ei'Uiission to withdraw the 
suit, with liberty to bring a freslr one, on the ground 
that, K. having died, he was entitled to possession of 
the immoveable property left by H. This permis- 
sion %vas granted. The minor defendant applied to 
the High Court for revision. Held that it might 
have been a very good ground for allowing the plain- 
tiff to withdraw' the suit that K., the adoptive mother 
of the minor defendant, had died pendente lite, had 
no arbitration in-oceedings taken place in the course- 
of the suit ; but w'heu the parties had referred their 
differences to arbitration, and an award had been 
made in favour of the defendant, and had been set 
aside, and an application for revision of the order 
setting it aside had been refused, on the ground that 
the matter could he made the subject of appeal from 
the final tlecree iu the suit, permission to withdraw 
the suit and bring a fresh one should not have been 
granted. The minor defendant might be seriously 
prejudiced by such a course, and tlie suit had nob 
[ abated against him by tlie death of K., while on the 
other hand a decree in the suit, if in his favour, 
W'ould decide the litigation, and if in iflvour of the 
plaintiff, W'ouhl not prevent his hringiug a suit for 
possession on the separate cause of action which had 
arisen. Stahlsckimdl v. Walford, L. P.,4 Q. B.B., 
217, referred to; 'The High Court refrised to allow 
the plaint in the suit to be aniendud, by tiie addition 
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W1T1IDB,AWAL OF SUIT.— Withdrawal 
wrongly allowed - crmihined. 


c-i' SI (•.‘htlin for pfssdeoiiion of the property left hy B, 
IvAtiiis' Sise Lekhsaj Sikgh 

[1. L. E., 6 All., 211 

23. — ^ — — — Costs. — Power io aimrd costs , — 

'B'iihdrawn! wiikonl leave. — The High Court I'.as no 
'poivt.*!', iiiiilcr the Giril iVoceiluri; Code, to award costs 
CO tlic (hiJ'coulaut when the piaintih; witluiraws not 
having aslo-d h;;i.vc‘ to do tio witli liberty to bring au- 
otlif-r Huit for the eiiuu; matter. HicAas n. Tiiu:ti;v- 
GAiiA Jh'LEAi , . . . i 3ffad., 247 

24. Poicer to award 

costs. — Ciri/. Proc.edv.re Code, 1859, s. 97. — Where 
the plaintilf applied, uiulor section 97, Act VIII of 
lvS59, to hi; aho'wud to ui til draw from the suit, with 
liberty to bring a fresh suit for the same matter, the 
Court rofiiKtid the application. Another application 
for leave, simply to withdraw from the suit, was 
granted, the Court dismissing the suit with costs. 
Prass t. Tirurengada. Pallai 1 JfaeZ., 247, dissented 
from. IIOS3AINI UiBi v. Peei Khantjm ■ 

[1B.L.E., O.C.,45 

25. Form of order. 

—Civil Procednre Code, 1839, s. 97 , — A plaintiS 
who is permitted to withdraw from his suit under 
section 97, Act VIII of 1859, must pay the defend- 
ants costs. On such withdrawal, the proper order 
to he recorded is not one of dismissal, but one simply 
permitting the plaintilf to withdraw the suit, with 
liberty to bring a fresh suit for the same matter on 
payment of costs or otherwise as the Court miiy 
direct. Dotjceii' u. Wise , , 1^. K., 322 

26. Payment of costs 

not made condition precedent to fresh suit. — Power 
to siaij suit. — J., having brought an action against 
B., was allowed to withdraw^ with leave to bring a 
fresh suit, and was also ordered to pay the costs. 
Kelli, that the payment of the costs not having in 
tenus been made a condition precedent to bringing a 
fresh suit, the Court had no power to stay proceed- 
ings in the fresli suit, on the ground that the costs had 
not been paid. Chitto v. Mtjzzue Hossain 

' [2 Hyde, 212 

27. — ^ Small Cause 

Court. — A Small Cause Court is not bound to allow 
a plaintiff to withdraw a suit, on the ground that he 
has received payment from one of the defendants iu 
the bU't, that attempt to withdraw having been made 
after the plaintiff had succeeded in getting a judg- 
nient against two defendants which had been set 
.aside by the Court on various grounds, and a new 
trial ordered. In such a ease the Court may permit 
the withdrawal of the suit upon the terms of plain- 
tilf paying the first defendant’s costs. liAmA Chajt- 
dea" Seasi'ey V. Papu Aiyan . 3 Mad., 27 

28. ■ — Withdrawal of apipeal.— 

Powir (f xlppellate Court . — An Appellate Court 
has authority to permit an appeal to he withdrawn. 
ilAH PEltSilAD OJHA V. BhIIEOSA KoOHWAE 

[9W.E,,328 
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WITHDEAWAI. OF SUIT.— Witlidrawa.1 
of iippe9.l—caiiiimed. 

29 . — Permh-smi of 

Court. — JS'otice of iudMioiwal , — An apipeliaut ha.? no 
right to withdraw an appeal, whieh has Lvii reguLady 
registered, without the permission of the Convi. 

j Where the appellant had giveu notice of the v.ith- 
i dnawai of the appeal before the ilay of tile he.aring, 

; and notice of withdrawal had given to tliv^ re- 
spundent, but not v.util cr.sts had hven imairn-d, — 
Utihl that the appellaut was i;«t at Ihieriy Ui with- 
draw the appeal, and the Court ordi !■..{” that the 
ajipeal be Set down fur hearing. Kauecm Ihg; r. 

lSmmAj£ IfEE . . . ' . 3 Mad,, c63 

30. Witlidrawcd of suit on ap- 

peal.— Aci XXJII of iSill, s. hT.-Bor-fr if .Jp- 
■peUate Court . — Under sectimi 87, Act XX'lH of 
1801, the High C'mirt, uisou appe.-d iVum a .ludgo 
sitting in the c.vercise of the ovdiiiary original •juris- 
diction of the Court, had power, liuforc pronouncing 
tinal iiuigmeut iu appeal, to permit pie plaintiff to 
withdraw' from the suit with liberty to bring a fresh 
suit. Geegoey 1 '. Dooley CitAsio 

[14 W. E., O. C., 17 

31. Civil , Procedure 

Code, 1839, s. 97. — Exercise by Appellate Court of 
powers tinder s. 37, Act XXIII of 1861 , — Where 
application was made for leave to withdraw a suit.,^ 
with leave to bring a fresh one, it being contended 
that the fact of a notarial protest on inland bills, and 
of their being in the hands of the holder without 
signature, was proof of dishonour ; and further, that 
defendant being a Hindu, there was no necessity for 
notice of dishonour, — the Appellate Court, reversing 
the decision of the Court below, gTauted the applica- 
tion under the power given by section 87, Act XXIII 
of 18G1. Boacbay City Habk ». AIoonjee Htjeey- 
D033 . . . . Bourke, A. O. C,, 99 

32. Civil Promhm 

Code, 1839, s. 97. — ^I'hc plaintiff having sued, and 
the issues having been laid down as though the 
suit ivas for seiiarate possession, the decree of the 
lower Court for joint possession was set aside, with 
leave to plaintiff, under Act VIII of 1859, section 97, 
to bring a fresh suit for joint possession. J UGGUir- 
ka'th Deb Nazie -v. Moheboolxah 

[17 W. E., 164 

33. — — — — Appellate Court, 

Powers of. — Discretion, Exercise of. — Civil Pro- 
cedure Code, 1SS2, ss. 373, .582. — Wlaa'c, on appeal 
from a decree disinis.sing a suit, the Appellate Court, 
being of opinion that the plaint was informally drawn 
and its allegations regarding the cause of action not 
sulficieutly specific, gave the jilaintilf peruiissiou, 
niuler section 373 of the Civil Procedure Code, to 
witlidraw the suit, with leave to iimtituto a fresh one, 
— Meld, per Steaight, J., that with reference to the 

i terms of section 582 of the Civil Procedure Code, the 
Appellate Court had iiower to avail itself of the pro- 
visions of section 373, and therefore had a discretion 
to make the order allowing the plaintiff to witluiraw 
the suit and institute a fresh one. Q r eg or i/ Dooley 
Chaml, Id W. J2., 0. C., 17s and Khatoon Koonwar v. 



'WIT'HDBA’WAL OF StriT.— Withdrawal 

of suit on uppeiil—eouiifiuecf. 

JIvHoof y'U-ain Sintjh, 20 W. II., 163, referrecl to. 
Alfij ,',er S'i'RAronr, that it could not be said that 
the A ppellate Court; in this case had exercised its dis- 
cretitai so tuirwisoiiably or erroneously as to compel the 
iiiri'vf'fvciti'e of (he High Court with it in appeal. 
1\ !' 'i ruKKLr., J; that it might he taken that the 
Appellate Court, though not so stating in express 
(cvui?, lae-int to set aside, and did set aside, the 
df'ci'i.e of tile Court of first iiistanee, regarding it as 
a decree which could not have been rightly made 
and must he set aside, by reason of the radical defect 
ill the plaint, the liasis of the suit and the decree; 
and that, in this view, there was no legal objection to 
(he exeri'iso by the A))p(dlato Court of the discre- 
tionary power of Chapter XXII of the Code. Q-anga 
e. Data Ham . . 1. 1,. R., 3 All., 82 


84. - 


Applications for execution 

of deex'ee. — Civil Procedure Code, s. 374. — With- 
drawal of appHcalion . — The rule laid down in sec- 
tion H7d' of the Civil Procedure Code (Act XIV of 
lSb2) — that where a suit is withdrawn -with leave to 
bring a fresh snit, the plaintiff sliall he hound by 
the law of Huiitation in the same manner as if the 
first .suit had not been brought — does not apply to 
applieations for execution, Firjade v. Pirjade, I. 
L. ll„ 6 Bam., 6S1, dissented from. Taeaceakd 
Meghji V. Kasuinaxh Tkimbak 

[LL.R.,10Bom.,62 

35 . — _ Revocation of withdrawal. 


— Civil Brocediire Code, 1839, s. 97 . — A plaintiff 
%vho hag withdrawal from his suit is at liberty to 
rescind the act of w'ithclrawal at any time before 
final judgment. Section 97 of the Civil Procedure 
Code was held to be inapplicable to a case where 
the plaintiff rescinded after two days, a petition 
had presented of withdrawal from his claim. The 

clause of that section contemplated cases in 
which the wilhdriiwal is not revoked. Rambhdeos 
Labi. v. Gopeb Beebeb , . 6 IST. W., 66 

WITSTESS-CIVIL CASES. 

Col. 

1. Person Competent to be \Vitne.S3 . 6230 

2. Summoning Witnesses . . . 6231 

3. K.xi'e>'Si;s op Witnesses . . 6235 

4. ABbCONDING Wia'NE.SSE3 . . . 6236 

5. SWEiiaNG on Ai'EIlfMATlON OP WIT- 

NESSES . . .... 623S 

6. Examination OP Witnesses . . 6238 

(a) Generaeey .... 6238 

(b) Cross-Examination . . , 62'i3 

7. COSSIMEEATION AND WEIGHT OP ETI- 

denoe 6244 

S. PiuviiSGES OP Witnesses . . 6246 

. 1 B. li. B., S. H., 1, 2 
[9 W. B., 83 
U W.R., 423 


WITHESS—GIVIL GASES— coBfe'sKei?. 

See Aeeest— Civil Aebest. 

[M B. L. B., Ap., 13 
I. B. E., 1 Gale., 78 
4 Mad., 145 

See Cases vnder Civil Peochiju-re 
C oBE, 1882, 3. 177 (1859, s. 170). 

See Cases undes Commission — Civil 
Cases, 

See DIVOBCB Act, s. 52. 

[3 B. L. R., Ap., 6 

See Cases hnbeb Evidence— Civil Casks 
—Miscellaneous Documents — Db» 

P03ITr0N.S. 

See Cases under Evidence Act, 1872, 
s. S3. 

See Cases undes Will — ^Attestation. 

See Will— Construction. 

[I. L. B., 4 Mad., 244 

.. .. Refusal of party to attend as — 

See Superintendence op High Court— 
Charter Act, s. 15— Civil Cases. 

[B. L. B., Sup.,Vol„ 716' 

1 . PERSON COMPETENT TO BE WITNESS. 

1. Arbitrator. — Suit after aboard 

is set aside. — If an arbitration award is set aside and 
the matter is tried as a suit before the Court, the 
arbitrator cannot be examined as a witness as to the 
grounds of bis decision, but only to pfove any admis- 
siou which may have been made before him in the 
course of the arbitivation and w’hich might he 
material evidence. BiLifONEE Bose v. AIohima 
Chuhdee Dutt . . . 17 W. B,., 616 

2. Attovney.-— Advocate. — Compe- 

tent witness. — ^Au attorney who has acted as advo- 
cate for one of the parties, and pleaded his case in 
Court, can he examined as a witness in the case, 
Rampal Shaw d. Biswanath AIandal 

[6 B. L. E., Ap., 28 

> Magistrate.— S'#'/# for malicious 


8 - — 

prosecution. — Magistrate loho held preliminary en- 
quiry into criminal charge . — Magistrates are not 
incapacitated to give evidence of matters which have 
come before them in the course of a preliminary 
enquiry into a criminal charge. Bold that in a suit 
for a malicious prosecution the defendant had a right 
to the evidence of the Subordinate Magistrate, who 
held a preliminary enquiry into a charge of forgei-y 
prefemd by the defendant against the plaintilf. 
Ramasami Ayxan s. Ramu Mupan . 3 Mad., 372 


4. Munsif. — Witness as to facts 

judicially before him . — A Munsif ought not to he 
called on to depose as to wdiat took place before him 
in the course of a trial which he was conducting as 
Munsif. and he is entitled to exemntion. Anont- 


( 0232 ) 


DIGEST ‘OF CASES. 


{ 6231 ) 

'WITNESS-CIVIL GASES-eoiJ 

2, SUMJIOXIXG WITNESSES, 

5 ^ Duty of Court . — Securing attend- 

c.v.ce of ici-i nesses. — Evorj’ Court is bound to rondev 
Till rt;a:souiddo assistaiuu.- to a party to enf'oive tbe tit- 
tendaBce of liis* witnesses. Niluonee Bajjeejbe v. 
Shpebo MoKCrOiA Debee . . 6 W. R., M 

Appf icaiioii foi' 

mihtnioiis to cite u'itnesses. — A party is entitled :it any 
stita’e of tiie ease before iR-arije- to apply for a suju- 
iiioiis to cite w i}!iessi‘s v.-itlnnit reference to the iinui- 
ber of such apjilicatlons wbteb bo may bave previ- 
ondy made, ami it is tbe duly of tin*. Court to comply 
with Kueb applieution, if any tiuu! Pe left bet'oiv the 
heai iii;^ of tbe cause. Akuhep CuaN'UU.V MinciIO- 
PADfiVA 0 . IIiEAiiANX Da.si . 3 B. L. E., Ap., 38 
S. C, O.VOOROOP CflU^iDEE IIIOOKEH.TEE V. KEEIIA 

Monee DooSEE . . .11 W. E., 418 

Haei Das Baxsakh i\ Moazam: Hossein 

[8 B. L. E., Ap., 16 : 15 W. E., 447 

7 ^ Power to summon witnesses. 

— Seiilemmit of issues. — Act VIII of 1859 conferred 
no authority upon a Judge to issue summonses to 
witnesses to attend on the settlement of issues. The 
written statements must be prepsired with great cai-e 
and deliberation, so as to dispense altogether with 
IKirol evidence at the settlement of issues, Anttnb 
ChxjUdee Banebjee r. Woombsh Chundeb Roy 
[1 Ind. Jur., O. S., 15 ; 1 Hyde, 147 
The subsequent Codes, however, expressly provide 
for the attendance of witnesses at a settlement of 
issues : see section 159, Civil Procedm’e Code, 18S2. 

S, Discretion of Court to sum- 

mon witnesses, — A Judge’s discretion in not 
compelling the attendance of witnesses named by one 
of the parties, must be exercised on reasonable 
grounds distinctly stated in the judgment. Ozeee ' 
Mahomeb 0 . Bydnate Doss CnowoHRy 

[5 W. B., Act X, 6 
Haea Ceakd Poeamahice V. Keishto Monee 
Gieee . . . .1 W. E., 298 

Mahehg-enee Daeea V. Kaeee Dabea 

[2 W. E., 4 

See Neejx Ceend Dey ». Aeeni) Cooaxar 
Hot Chowdhey , . . 7 W. E., 147 

9 ^ Selection of wit- 

nesses hg Court. — It is not right for the lower Court 
to seha't live out of twenty witnesses tendered for 
oxauiination. It is the bonndon duty of the Judge 
to receive all the evidence tendered, unless the object 
of suinuiouiug a large number of witnesses clearly 
appears to be to impede the adjudication of the case, 
or otherwise to obstruct the ends of justice. 
HaMOHAM- MANDAI V, EAJBAI/EAB Paeamanie 

[8 B. L. E., Ap., 10 

— - — Bower to refuse to 

summon tviiness. — A Court has no power to refuse to 
siumuou witnesses when expressly requested by a party 
to do so unless the witnesses are required to be snm- 
muned iu such a manner, or in such numbers, as 


WITHSSS— CIVIL CASMS-eosi-mned. 

2 . SUMMONING WITNESSES~cofjfj«K0il. 

Diseretiou of Court- to samiaon witnesses 

—eo lit timed, 

clearly indicate.s a vo.xatious desire of obstructing tl^e 
course of justice. Ram PiXtrn Paeuev r. lUiEED 
AliKhas . . . . 14 W. E.,, 66 

11 . Mfimd to sum- ■ 

man. wiiiiesscs. — Ueasoiis for refusing applioaiiou to 
enforce afieniaitoe . — It is not iuciUiibmit on a Court 
to {give dctaib.’d legal reasons for its rt;fih;;il lo er.ni]ily 
with un appliratioii to enforce Ibfi all embinee .-s' a 
party to a suit as u witness. 8H>n!Ci:ffrtruui-;S', 
DEiiiA V. Dl■:KoilE^'iu^oo Koo.ndoo . 6 W. R,, 65 

IS. Preliminaries to summon- 

ing witness. — Material \ig of evidence.— -IW-inxc the. 
Court makes an order coinpellhig the aitcadaru"; c<f a 
party to tlie suit, it must be satislied that Ids evi- 
dence will be material. Goi’AL CHtTNUER Hazeah ». 
Mohese Chukeee Baseejee . 21 W. E., 44 

13 . Summoning plaiatiff as 

witness-~iieaso«s for stuhmons, — JJutg of Court, 

— MaterialUg of evidence.— A Court is bound, be- 
fore aumuiaiiing a plaintiff to give evidence, to re- 
cord tbe reasons of its being satisfied that the evi- 
dence of the plaintiff is essential to -the defendsint’s 
case. Where, however, the Court doe.s not give rea- 
sons for being satisfied that the pi'esence of tlie 
plaintiff is necessary, it does not follow that the 
defendants had failed to .satisfy the Court that there 
was sivfiicieut ground for the application. Ma- 
KooND Adit v. ^cttooegecte Adit 

[17 W, R., 507 

14 . Aiiplication to summon wit- 

nesses.— IPitnesses declared unnecessarg bg Court. 
— Where on a case coming on for hearing before a 
Court to which it had been remanded, the Judge ob- 
served tiiafc the evidoiiee of witnesses would be un- 
necessary, the declaration was held to have sufficiently 
jusiilied tin plaintiffs in uialdug no further a.pplica- 
tioii for a summons on their witnesses. Ram Jjswuk 
8iEGU V. Radha Peeshad Sinoh 

[18 W, R., 109 

15 . ^ Undertalcing to 

h-ing ■witnesse.H. — Practice.— On the I2tli October 
1879 the plaintiff applied to the Court for .suh- 
pceiias to his witnesses. The Court refu»ed to grant 
them, on the ground that tbe plaintiff bad bhnself 
originally undertaken to bring his witnesses. (Tbe 
Court bad fixed the 2Sth October 1879 for tin; 
final bearing of the plaintiii’.s case.) lldd that the 
plaintiff’s failure to bring his witnesses was no i,ufii. 
cleiit reason for depriving him (the plalutiff) of 
his right to liave siil)p(euas issued, if he found 
himself tinable to bring* his witnesses or to detain 
them till they could be examined, although it might 
possibly be, under certain circumstances, a reason for 
not waiting for them, if the plaintiff’s case had been 
in other respects finished before they could be ex- 
amined. Paudueaeu Akpai i'. Keshatji Jadhat- 
I. L. R., 6 Bom., 742 



WITSESS-OIVIL OASMB—coniinued. 

2. STIMMONJNCt witnesses — contlivaei. 

le, Time for summoning wit- 

'^esses .'— of Coiiri . — The Civil Procedure 
Code neither cspressly nor impliedly declares that 
•scirnf's.si-s- must l)e bUinmoned before the day fixed for 
the Mi'bt liL-ariiifr of llie suit. ’So long as the hearing 
laorciy elands adjuuniedj and so long as the party 
v.'ho ^risht■s to suuiiuon witnesses has not closed his 
c.ijf, the Court is l)omid to summon them, unless it 
iq'.p'-ars that, the uppHiation is made so late that the 
witue^-’t's camiot ho reasonably expected to attend in 
hi he exiimined before that party’s case closes. 
J:»-ouu C'jiusniui Eajjoo v. Uuslop 

[9 W . R., 530 

17 , Grotmd for refusal to eum- 


moil witnesses .— of Court to assist 
parltf, — Delun in fjhhuj names of intended witnesses. 
—■Wiierc tin appellant delayed to give in the names 
his witnobscs, hut would yet have been wdthiu rea- 
sonable time to secure their attendance on the day of 
hearing if summonses had been sent through dififer- 
hy the railway,— jffeW that the lower 
Court was bound to have directed the issue 
lUionses, and to have given every assistance 
to the parly asking for them, all additional expenses 
being paid by such party. Peaeee Mohen Moo- 
KEHJEE V. MAEHCB ChPKBEE GhoSAI, 

[9 W. B., 489 


18. - 


— Omission ofpro’ 

per st€2')s ia obtain attendance of ■witnesses. -r~ 
Where some of the witnesses (defendants) in a suit 
had been e-xamined, and plaintiff petitioned the Court 
to have the remiuuing defendants examined as wit- 
nesses, he was held not to have taken the necessary 
steps required by law to enforce their attendance, be- 
caiise he did not make any special application to the 
Court, or show sufficient grounds in support of his 
petition. ILiai Tchti. Thaeooe v. Oomx Nabaik 
SiKGU . . . ; . 12W. R„36 

19. Procedure under 

jDeM;a}i Agriculturists Act, XVII of 1879, s. 7 . — 
Eight of defendant to call witmsses , — The plaintiff 
sued, under section 3, clause (w) of Act XVII of 
1879, for money due on a bond dated the 8th Sep- 
tember 1S77. The defendant, though duly summon- 
ed, did not apifcar on the day fixed in the summons, 
which was for tlie final disposal of the suit. The 
Court, tliercfore, proceeded with it ex parte. The 
defi.'ndant, being subsequently summoned and exam- 
ined as a witnes.s under section 7 of the Act, admitted 
the bond sued upon, but pleaded part-payment of the 
jdaintiffi’s claim. He then applied to the Court that 
his witnesses should be summoned, and that tlieir 
evidence he taken in support of his allegation. The 
yubovdiuate, .ludge was of opinion that he (defend- 
ant) was not entitled to offer the evidence. On his 
referring tiie case to the High Court , — Seld that it 
was his ihily to summon the witnesses named by the 
'h-ferulant. Dcmchakd n. Dhonm 

[I. L. R., 5 Bom,, 184 


WITIVESS-CIVIL CASES— 

2, SUMMONING WITNESSES-cd),-^/h«ot. 

Ground for refusal to summon witn.esse.>3 

’—continued. 

— In all cases in %vhieh jiarties apply for a summons 
to compel the attendance of witnesses, 5r a summons to 
produce documents, or apply to liavc a d(X‘iuiient sent 
for under section 137 of the Code of Civil Procodui-o, 
the Court ought not to refuse such applicatiou mere- 
ly because in its opinion the witnesses cannot be pre- 
sent, or the documents cannot be produced, before the 
termination of the trial. Kkisexa Chttej? Eaisace 
•«. Peotab CHUJiDEa StraitA 

[I. L. R., 7 Gale., 560 

21 . Ground for adjournment of 

suit. — Pelag in making application to summon 
witnesses. — I)iscretion of Court. — If a party a])plics 
for summons to witttessc.s so late that he cannot bring 
the w’itnesses on the day of hearing, it still remains 
in the discretion of the Court to decide whether or no 
the case should be adjourned. A Munsif is bound 
under the Procedure Code to issue summonses to wit- 
nesses when asked for. Abboob Kabie v. Abis 
Miebha 24 W. R., 290 

• Ciml Procedtire 


22 . 

Code, 1882, ss. 159 and 167 .—^Summoning ioitnesses. 
• — Delag in serving summonses . — Under section, 159 
of the Code of Civil Procedure (Act XIV of 1882), 
parties arc entitled to summonses for their witnesses 
at any time before the final hearing, but if there has 
been delay and want of diligence in consequence of 
which witnesses, not having been sci'vediii good time, 
are not present, the Court may properly refuse to ad- 
journ the hearing. Kaji Ahmed v. Kaji Mahajiab 
[I. L. R., 9 Bom., 308 
- Power to dismiss suit.— Dw- 


missal of suit on ground of there not being time 
after jiling of list to summon witnesses. — Civil Proee* 
dure Code, 1859, s. 149 ; 1877, s. 159.— The 20th of 
March 1877 having been fixed for the final hearing of 
a suit, the iffaintiff, on the 17th of March, and the 
defendant on the 19th, filed their lists of witnesses to 
he summoned. Both lists w'ere ordered merely to be 
put up with, the record. When the suit came on for 
hearing, it w’as dismissed on the ground that, wiion the 
plaintiff filed his list there w'as not sufficient time left 
to summon the witnesses. Seld that the Judge was 
not justified in dismissing the suit on this ground, 
unless he found that it would have been absolutely 
impossible to secure the attendance of the witnesses 
had the summonses been granted on the 17th in- 
stant. Section 149 of Act VIII of 1859, and sec- 
tion 159 of Act X of 1877. discussed. IIajejtdeo 
Naeaijt Neogu ®. Khmhd Naeaih Brtrp 

[SC.L. B„569 

24. Issue of fresh subpeeuas to 

witnesses. — lieAiearing of ex parte case under s. 
119, Civil Procedure Code, 1859. — Queere. — Where, 
either under section 119, Code of Civil Pnxiedure, or 
in the exercise of a pow'er of review, a suit is restored 
to its original position, is the plaintiff bound to 
obtain and issue fresh subpeenas P Bishex Peekask 
S iKOH a. lloTXOT Geee Chela . 20 W. ,E., 3 


) 


DIGEST OF CASES, 
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WIT3MESS-CIVIJ^ GASES— 

2. SUMMOXJXG WITNESSES— eo?^C(;.’«er/. 

35, SenirLce of sulapcenas. — 

L/ciLtiiljj foi' iion-aei-vice. — Aft'jr a list of witnesses 
luiK l;ecu isk-d aud the tuliuiiana paid, the Ccmi'fc’s 
oiiieers, not the applleunt, .are responsible for the 
KL-rviee aud return oi notice. AIcbbIxee KiiAXtjJi 
V. IIOOKOOII Eibejc . . .15 W. B.J 88 

26. Eoi'jn of suramons. — Omis- 

SiOii to 'jjio.vc oj iif.tiiiulancu . — A sinniiioiiri 
sliuuiii stuLC tin; piuco ot illlendaiice. AxoXYMOns 

[7 Mad., Ap., 14 

AxoxY.noL'S . . . 7 Mad., A p.. 43 ' 

Hee Section IGd, Civil I'roceduiv Code, 16S2. 

27. Sumraoiiiiig public officer 

as a witness.— In the time for tlte utteud- 

iiuce of a ]»uljlic officer as a witness, or in granting 
an adjourumeiit for that purpose the fullest con- 
faideration must be given to the exigencies of the 
i)uljlie duties of the officer summoned. Anosymoos 

[6 Mad., Ap., 6 

28. Issue of warrant on non- 

attendance of witness.— Warrant of arrent for 
witnesses not attending . — Verbal order to attend . — 
A verbal order of the Court to witnesses requiring 
them to attend on a future day would not justify 
the issuing of a warrant for the apprehension of 
such witnesses in case they failed to attend in obe- 
dience to such verbal order. VnaKATAPi'AH ?n Pa- 
PAii-UAH . . . . .5 Mad., 132 

ANONYaioTTS CASE , . 6 Mad., Ap., 10 

A'ee, however, Anomyaiotjs CASK 

[5 Mad., Ap., 15 

3. EXPENSES OP WITNESSES. 

29. — Eiglit to be paid expenses. 

— Oniission to a-ppiy for expenses before (jioing 
evidence. — A witness is entitled to be paid lus ex- 
penses by the party at whose instance he has becn 
suimaoued, although he has not applied for them 
before giving his evidence. Losuoa, Bombay', aku 
MEU lTElUtANEAN llANK, «. MaHOMEB IbICAUIM: PaB- 
KAii ... . . I. L. E., 4 Boin„ 619 

80 , — Suitable expenses. 

— Persons of rnah and wealth.— P&)]}\o of rank and 
wealth when stiunuoned as witnesses to a distance 
from their place of residence, are entitled to travel- 
ling and otlier expenses suitable to their circum- 
stances, CliUXBBB SBKilBK DBB V. JauUB CHUN- 
i)EB SErr 19 W. B., 78 

31 . 1 Payment of expenses into 

Court, — Civil Procedure Code, 1839, s. 151. — Under 
section 151, Act VIII of 1859 (extended to Eeveime 
Courts by section 67, Act X of 1859), the defendant 
was not homed to pay into Court the costs of sum- 
moning and defraying the expenses of the witnesses, 
until the. Court had fixed what was reasonable. 
MoltCN MUNBUB V. BbIJ liHOOXBN SlNG lt 

[9 W. E., 128 


WITNESS-CIVIL CASES-c3«h-;.x:£i, 

S. EXPENSES OF WrrNESSE.8~caA-.b-,n-f:,'F. 

32. Power to order eTidenoo ti'? 

be taken. — Omission to tender expensss.~-Bvi» 
dense of 'tender of Where tlicre was r.” 

proof that ii defaiiUIstg witness’s c-:;riciiss.;s were ten- 
dered to him hv the party at wlmse instance lie wa- 
sinnnn-ined, the Court cm appeal deciincil t-.> order 
that '.eitne.ss’s evidence to he taken or tu taki; it 
itself. ISHEN CHUNIsKB SeX V. OXAHI Natm Dbs. 

Cowell v. Isiiixt Chysbeu Sb.v . 18 W. 0., 16 

33. — Amount of e,spenses.— C oj»- 

pensationfor loss of time-.-— Act V'ili ..f made 

no prcivisiiin for ciUiipen-iiition to witiies^vs for le.« cd 
time. NawabNazj..u or PBXUAt. r, Pro-oxo Na- 
EAXN I)BB 2 Hyde, 23G 

34. Provision for expen.ses. — 

Suit for expenses. — Cause of action. — No action for 
the e.xpenses of a rvitness will lie. Explanation of the 
manner of providing for the payiiient of such ex- 
penses. Be Saeajy V. Hpeeish CHrs-.oBn Biswas 

[5 W. B., S. C. O. Eef., 6 

4, ABSCONDING WITNESSES. 

35. Hon-attendanes of witness- 

es on summons. — Puty of parties . — Co'tnmission. 
— When witnesses do not appear after service of sum- 
mons, it is the duty of the party requiring their evi- 
dence, and not of the Court, to move for further mea- 
sures to be taken to secure their attendanee ; and when 
a Coniiuission is issued for the exaiuiiiati'ju of wit- 
nesses, the Conrt must be moved to wait for the re- 
turn. Nuni> MoHtrif Ceowoiiuy r. GoLoric Nath 
Neogee . . . . .11 W. B., 09 

38, : Put,) of parties. 

— Lssue of aUachmeat, — Civil Procedure Code, 1S39, 
s. 16S. — Where witnesses do not iippvnir on summons, 
it is for the parties to move the Court, nut for the 
Court to proceed, suo moitt, to furdior the production 
of the witnesses, though the Court may is&ue attach- 
iiieut under section 168, Code of Civil Procedure, if 
it is shown that the witnesses are ab3coiulin.g or keep- 
ing out of the way. Baciiaiax v. Lall iJKiiAiicr: 
Pakbey .... ISW. B.,324 

37. Order for arrest of witness. 

— Civil Procedure Code, 1S39, s. IdS. — l^roceedings 
against witnesses absent who hare been sn)n,noned , — 
Whore a lower Api)ell!ite Court, by tin; terms of its 
order on a petition fur the appreheii.sion of witnesses, 
under section 168, Code of Civil Proeedure, under- 
took to see tliat proper orders sbould l)e passed, it was 
bound to pass such orders as might, in its judicial dis- 
cretion, be necessary under that seciism. lloitAi'EB 
Shaha V. Sheo Sbhoy Geeb . 9 W. R., 359 

38. — Witness malcing 

default in appearing. — Chnl Procedure Code, 1S39, 
s, IGS. — Ground for issue of war rant . — Section 168 of 
the Civil Proeedure Code required that there should 
apirear to the Court to be satisfactory ground for be- 
lieving that the default on the part of wituessi's sum- 
moned to give evidence was without lawful excuse 
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WITSESS— CIVIL CASES— eos2^i?HietI. 

4. ABSCONDING WITNESSES— 

Ordei* for arrest of wifcness~co 22 /i 7 (?«<I. 
Bfi'ure is^>ijing a warrant for the an-est of such wit- 
iio-'os. Ihirit was nol; necessary for this purpose 
tr. anstiiutu a foi'jnal investigation and come to a de- 
terwisiution on the evidence adduced, PEEIXA^^^A 

Ciirrix V. GoriiTDA Govynny . 5 Mad., 104 

SjJ, Issue of proelamatlon 

ogninst absent witness.— afatenali^y of evi- 
dence, — Ground for 'non-attendance, — A Court was 
Jiidd to he not lajiuul to issue a proclamation against 
ahseat witnesses in a case where it was not satisfied 
that the witnesses vvere n.aterial, or that they had 
really abseondi'd to avoid attendance. Bhoobun' 
Moxf.i: Dossee b. Kisiioiiee Dosseb .6 W. E., 235 

40. Application for process 

against absconding -witneBB.— Ground for not 
granting apglicatim. — Civil Procedure Code^ 1859, 
ss, 159, 168,— On application being made under sec- 
tions 169 and 1G8 of Act VIII of 1859 for issue of 
process against an ahsconding witness, the Court if 
satisfied (as it was bound to be) that the witness liad 
absconded, and that he was a material witness ought to 
grant the application unless the applicant had placed 
himself iti such a position by his conduct. that it 
would be inequitable to grant it. Rajoo Singh •». 
Laeea Baegobind Laii . . 1 W. E., 26 

41. — , JTotice of proelamatioa. — 

Civil Procedure Code, 1359, ss. 159 and 168, — Service 
of ]j}rQcla^ination,—]^Vd proclamation issuable under 
section 159, Act VIII of 1859, could not be legally 
affixed to the mal culcherry of a defaulting witness. 
Before the provisions of that section can come into 
play, personal service of summons must he attempted. 
In the absence of process of legal service, tlie Magis- 
trate’s order of imprisonment for contempt, under 
sectioJi 17-1 of the Penal Code, and section 168 of 
the Code of Criminal Procedure, was quashed. 
Queen c, Hueyna'ih Cbo-wuhex 

[7 W. E., Or., 58 

42. Discretion of Court as to 

issue of pi’oelamation. — Proclamation against 
ahsent iritness. — Civil Procedure Code, 1S59, s. 159. 
—Section. 159, Code of Civil Procedure, gives a Civil 
Court a discretion as to the issue of proclamation and 
subsequent order.s for attachment } but such Court is 
bound to exercise a reasonable discretion. Poeak 
C uuNDEii Ghose V. Gopee Nath Singh 

[8W.E.,505 

43. — — — Ground for issue 

of 'proda, nation. — Civil Procedure Code, 1859, s. 139, 
— A Court was not authorised to issue the proclama- 
tion and attachment mcuUoncd in section 159, Code of 
Civil Procedure, unless it was proved to its satisfac- 
tion that the evitlencc of the witness was material, 
and that he was avoiding the summons 3 and after 
these circumstances have been shown, it was a matter 
of iliscretion to issue the proclamation and attach- 
ment, and .after issue to let the case stand over. 
KaLEE DASS CHUCKEEBUTTX V. EshAN ClIUNDEB 
C'UAXXEEJEE . . . . 13 W. E,, 416 


WITHESS-GIVIL CAChl'! —conlidued. 

4. ABSCONDING WITNESSES-cowGb.’jje^?. 

44 , C31round, for postponeineut 

of case.— Aj)plicatmi for process against ahsent wit- 
ness made at late stage of ease, — Civil Procedure 
Code, 1859, s. 159. — Where an application w.os made 
at a very late stage of a case to enforce the provisions 
of section 159 of the Code of Civil Procedure, with- 
out proffer of any proof that the witness was abscond- 
ing or keeping out of the w'ay for tlio purpose of 
avoiding the service of the summoms, the lower Ap- 
pellate Court was held to have been justified in not 
postponing the case to secure the attendance of the 
witness, although material, Ajooehxa Doss v. 
Miseun . . , . . 15 W. E., 176 

4 5. Fine for avoiding service of 

summons . — Jet XIX of 1853, s. 28. — Act X of 
1861 . — Section 28 of Act XIX oi' 1853 baviug been 
repealed by xict X of 1861, a Judge had no jurisdic- 
tion, under Act VIII of 1859, to inilict a tine for the 
purpose of punishing a witness who absconded, or 
kept out of the \vay, to avoid service of summons. 
In EE Gajadhae Peasah Naeatan Singh 

p. B, L. E„ A. C,, 186 

S. C, Gtjjadhue Peeshad Naeain Singh v. Jug- 
HEo Naeain . . . 10 W. E., 233 

5. SWEAIIING OE AFFIRMATION OF 
WITNESSES. 

48 . Objection to take oath.— • 

Member of Church of Migland. — Slat. 17 and 18 
Viet,, c. 123, — A member of the Church of Eng- 
land is not exempt by law from taking an oath in a 
Court of .Justice in India, although he may entertain 
sincere objections against taking an oath on the Bible, 
and is willing to make an affirmation binding upon 
his conscience. The English Statute 17 and iS Vic- 
toria, Cap. 125, does not apply to India. Vaeu 
Mudam V. Soweeby . ... 2 Mad., 246 

47 . — ^ Where, a Maho- 

medan wdtuess stated that he had no objection to 
oaths in general, but that he was suffering from a dis- 
ease which disqualilicd him from taking an oath on, 
the Koran until purification,— JfeM that the witness 
must he s%vorn in the regular way or not at all. Ano- 
nymous Case . , .1 Mad., 99, note 

6 . EXAMINATION OF WITNESSES. 

(a) Gehebaiex. 

48 . — Selection of witness.— 

of parties.— It is not the business of a Court to de- 
termine what witnesses shall bo examined. .The 
parties must select their own witnesses, and call upon 
the Court to examine such of them as they may offer 
for examination, and it is their own fault if they do 
not take the necessary steps to have the witnesses 
examined, or to compel them to bo present for exami- 
nation at the proper time. Moeno Mover Uebee v, 
BHEEM KqOMAE CltOWBHEY . 6 W. E., 231 

Deen Dyai Singh v. Danee Rov 

[13W.E„185 
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WITHBSS-CIVII. CASES~c6;.-.^i««eA ' 

6. EXAaiKYATION OP WlTNESSES-coM^jaiffisJ. 
(a) GmEliAlzr—coniSmieed. 

49, ^ Eiglit to ixave witnesses 

esamined. — Giourul fm' refiishig to lit-ur wditess, 
-—OpvrJ'ya of Coi'.rt as to ^artiei-iatia; of trs/'Jeaee . — 
Every p.irty to ti suit is i-iititleil tij Ijtivu all tlie wit> 
U!'ssr-fl whom !iu iles-ires to call, iiud is reudy at the- 
trial to iiniduor, hoard by the Court, -^vliulovur opiuiou 
thu Court iiiay fojua iiy anticipatiijn as to the pu'o- 
b;iblL- value oi the eviilouoe* wheu it sliall be ii'iveii, 
Looioo SiKUii V, ILubKorij Laha 

[8 W.. E., 864 

PoiiAlf CHUjyDEB QhoSE 1 ’. GOPEENATII SlNOIf 

[8 W. B ., 505 

CIIOWDHEX Khooego Roy 'I’. Shib Tonui, IlOY 

[IT W. R., 172 

50, Ground of spe- 

cial appeal . — Omission of Court to examine loUness. 
—As a general rule, all the witnesses lirought for- 
ward by a party ought to be examined. But when 
an objection is made in special appeal that the Judge 
below has omitted to examine certain witnesses, it 
ought to be shown that the evidence of those witness- 
es would have been materia! to the case. Nilkanth 
StTEMAH v. SoosELA Debia . , 6 W. R., 324 

51, Want of opportunity to ad- 

duce evidence, Proof of,— Tender and rejection 
of ^miness.— Ill order to establish such a plea 'as that 
he was not allowed an oppoi’tunity to adduce evidence 
a party must show that he tendered witnesses or other 
evidence, and that his tender was rejected on the 
ground alleged. Etjksh Ali Sowdagce a. Joyakut 
Khan 11 W. R., 248 

CH0NDEE Nath Seik «. Anundatoyee Dossee 

[11 W. E., 289 

Queen «. Totaeam . . 11 W. E., Cr., 15 

52 , Eefusal to examine wit- 

ness. — Ground for refusal. — Omission from list 
of tvitnesses. — The fact of a witness not having been 
named in the plaintiff’s list of witnesses is no ground 
for refusing to tuxamine him when proiUiced at the 
proper time. Eakhai Doss AiuKDCL o. Peotap 
Chuneeb IIazeah , . . 12 W. E., 455 

53 , — Tefusal of mrhal 

request of cahil. — Ground of special appeal. — 
Where a lower Appellate Court’s refusal to examine . 
witnesses iu a suit for damages for assault is made a 
ground of special appeal, it is not sufficient to put iu 
an aiHdavit to the effect that a verbal reqxie.st of the 
vakil to examine the witnesses was refused hy the 
Judge. Eamessxte Bhuttachaejee r. Shie 
Naeain Chuceeebutiy . .14 W. E., 418 

64. — Additional wit- 

nesses to facts alreadu in evidence. — Tender of large . 
number of vjiinesses. — Groundfor -remand. — inasuit 
for possession of zeniindavi and other estates claimed 
by the plaintiff iis son and heir of the deceased zemin- 
dar, the dtd'eiuhints de.nied the title of tlic plaintiff, j 
alleging that lie nus u spurious and supposititious child, I 


WITTTSSS-CIVIL CASES -eon. 

6, EXAMINATION OF WITNE.SSES-£>dA?A'j?Ci?. 
(a) GESE&ALjjX—coHiinued. 

Eefusal to esamiue witness— 

!uicl tendered fffty-eight witnesses to prove that fact. 
The Zillah Court having taken the depositious of 
thirty of these witnesses n-fuseii to persnis the rt-nmin- 
iug tweiity-ei,u'Ut to be ejuimimai, on t he ge.-.nsul t hat. a.-5 
they were go:!i,:.t to prove the l‘:u;tsil.‘j)!,;,ed to i.w tLi;,-;.* 
ahvady examined, it was uaueces.-ary to tain- their 
(lepositif.ns, :i.ud ultimately deeidtal in .bueiir ol the 
plaintiff. The defoniiauts appealed to I he .'^udih.-r 
Court, whi<;h refust'dto examtue the nitiser.ses reject- 
ed )>y the Zillau Court, and affirmed f ho decre,- of 
ths'.t Court. On ttppOiiKo Her Ma,jesty in Ceuufi!, 
the .Tudieial Coimaitiec remitted tlie case back to 
tlie Siulder Court, being of opinion, that the rei'u.-al 
by that Court to permit the examination of the 
witnesses tendered was irregular, and that no 
decision could be come to upon the merits under 
such circumstances. J.ESWirNT SiNGJBB UliBY Sing- 
jee r. .Tet Singjee Ubby Singjee 

[2 Moore’s I. A., 424: 6 W. E., R. C., 48 
55. - Ground for re- 

mand . — A lower Court having allowed some of the 
witnesses of the plaintiff: to depart without taking 
their evidence, the plaintiff objected to its taking 
the evidence of more of the defendant’s witnesses 
thiin of liis own. Upon this the Court allowed KOuie 
of the defendant’s witnesses to leave the Court with- 
out examining them. 'I’he case on coming up to the 
High Court was remanded for examination of all the 
remaining witnesses and a fresh decision. Gopee 
Ojha V. Hue Gobind Singh , 12 W. B., 229 

59 , — - AppUeation to 

re-ewamine after consent to allow evidence in one 
suit to be evidence in others . — Five suits having heeii 
brought to recover a balance of accounts from de- 
fendants, who were alleged to he partners of a trad- 
ing concern, and as such liable, certain witnesses 
were examined in four of the eases in which the 
plaintiff in one of the suits was not a party, and at 
his request the evidence taken iu those ca.ses wa.» 
allowed to he used as evidence in his case, and then 
the vs'itnesses were discharged. Two dtiys after this 
he applied to have the witne.sses ro-exa mim'd, giviiig 
no reason for hi.s application, which was refused. 
Held that the refusal was justitied iis the absence of 
finy new reason for the re-e.xamination. Sbeenatji 
Eoy v. Gobuce Chuhbee Sein . 15 ’W. R., 34S 

57. Deatli before delivering 

legal judgment . — Obligation to hear witnesses 
again. — Consent of parties . — A suit was dismisscvl 
hy a Deputy Collector, who died before veconliiig a 
legal judgment, whereupon it ^vas umde over by the 
lower Aiipellate Court for trial to the deceased 
•officer’s successor, who decided the case in favour 
of the plaintiff upon the evidence as it stood on tlie 
record without any objection by cither party. Held 
that it wms not the duty of the second Deiraty 
Collector to remand the witnesses or to take addi- 
tional evidence, unless requested to do so by the 
parties. Goub Chundeb Sen p. Manick Bam 

[13 W. K., 76 
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1?; 'ITKSSS ~ CIVIL OASES-coK^MJijes?, 

6. EX.\.:UIXATIUN OF WITNESSES— coai?i?2ZjefZ. 
(a) (TEa'jiiiAi.lir — contvmed. 

gg_ — Becall of witness.— IFifeess 

for iihnnf{jf reculled for defendcmt.— Leave of 
Court . — When a witnuss has been examined on be- 
h.alf of till; plaint ilf he cannot he recalled as a wit- 
ucss for clii* dei'endjiut withoat leave obtained at the 
end of the lirst examination. Mackintosh ». No- 
Bism^LX JiossfiE . 2 Ind. Jur„ IT. S., 160 


69. ‘ 


■ Sxardinaiiou of 


wllMnve.'i bff Appelhite Court. — Coni'ta should in all 
cases exereisi' the ))()’.ver3 Avith ivliich they have been 
entrusted by the Ituv in the e.xannnatioii of ivituesses, 
if they see that tlnsy are not properly examined 
thront'h the incompetency of those who have the 
inana^v-nient of the suits. If the Alunsif fails to 
lake proper evidence, tlie Appellate Court should not 
decide the case on such evidence as there is, but hav- 
in,:Lf tlic power to call for further evidence under 
section 355, Act VllI of 1859, it should take proper 
means for making the evidence complete. Eam- 
GATi V. Ihixabi Banee . 1 B. L. E., S. IT,, 20 
[10 W. E., 280 


60. " 


— Mode of taking evidence. — 
Observations on the iinpi-oper manner in which tlie 
evidence in cases is generally taken in the subox-di* 
iiale Courts, and in which it was tixken in this case. 
PhUE KUAB a, SCEJAK Pandicy 

[I. L. B., 4 All., 249 

61 ^ Irregularity in examination 

of witness. — Witness for plaintiff examined hi 
ahsenee of defendant or his pleaders. — Irregularity . — 
Objection not taken in time.— Evidence Act, s. 167.— 
The examination of a mateidal witness of tlio 
phxintiff, in the absence of the defendant, his vakil 
having been rexuoved, and no other vakil then act- 
ing for him, is such an irregularity as, if objected to 
at the proper time, would be fatal to the reception of 
such evidence. But where no objection was urged 
during the trial, or until an appeal was interposed, 
the Judicial Committee held that the objection came 
too late and could not he sustained, as, notwith- 
standing such irregularity .and miscarriage, that fact 
did not taint the whole proceedings so as to prevent 
the plaiiitift’ recovering upon tlio other evidence 
which was sutficient to establish his case. But 
although the other evidence rendered the evidence 
Improperly admitted inira.aterial, the Judicial Cora- 
niittee, ns there had been an irregularity in the 
Court below in ailiriniug the judgment, refused to 
give the costs of tins appeal. Bommabatjze Baha- 
'l)UE r. ilANGASAMY hlCDALY 

£6 Moore’S I. A., 232 

62, Evidence given 

mthoi’f oross-c.caniinatlon and without opportunity 
of cross-exmiiuailon . — Evidence given when a party 
■ never had the opportunity either to examine or to 
cross'uxauiine the witnesses, or to i-ehut their testi- 
mony by fresh evidence, is not legally admissible for 
or against him, unless he consents thxit i't should be 
so used. GOEACnAND SlEKAE «. Eam Nabain 
CiioWBUHY . , . . 9 W. E., 587 


WITE-ESS-CIVIL CASES-oon^b?;'c.:f. 

6. EXAMINATION OF WITNESSES— 

(a) Geneeaily— conr/rtf'od. 

63, Evidence to contradict 

witness. — ContradiciiorAof witness to coUntentl 
questions. — Eight to call evidence to contradict . — 
The rule limiting the right to call evideuco to 
contradict witnesses on collateral x|ue.stioiis ex- 
cludes all evidence of facts which ai'e, incfipable 
of affording any reasonable presumption or inference 
as to till! principal niiitter in dispute, the test being 
Avbetlicr the fact is one wliich the pai’ty proposing 
to contradict woxikl linvo been allowed himself to 
prove in evidence. Gueam Albi bin Kazi Ism ah, 
u. Aga Khah . . . 6 Bom,, O. C., 93 

64. - 


- Evidence of experts. — Proof 
of signatures . — In a suit for arrears oi x-ciit for 1273 
at an enhanced rate, plaintiff relied upon an agree- • 
meut said to have been executed by defcuidaut in that 
year. The Assistant Collector found that the agree- 
ment had not been executed by defendant. On ap- 
peal, the Judge called an expert wdio proved that the 
signatures of the attesting witnesses were not all 
genuine, and the decision of the Assistant Collector 
was afRnned. Seld that the Judge was -wrong in 
calling for and acting upon the evidence of the 
expert. Bikdessvbee Dutt Singh v. Doha Singh 
[9W. E., 88 

65. - 


Consent to l^e bound by 
partieulhr witness. — Evidence mf legally dd' 
missible . — An « priori consent to abide by the testi- 
mony of a certain witness cannot hind the consent- 
ing party to hearsay testimony, but only to such 
evidence as is legally admissible, — i.e., evidence as 
to such facts as the witness can directly speak to. 
LxTCKEEMONEE DoSSEE 'V, Shtjnkpbeee Do.ssee 

[2 W. B., 262 

SIoNNoo Singh v. Ametit Laxl . 5 W. B., 234 
Witness sworn 


in particular manner . — Where the plaintiff rested 
her claim solely on the deposition of the defendant 
to be taken by bis placing his hand on a particular 
text of the Koran, and the defendant not being 
examined in that w^ay but in the usual way, did not 
prove the claim , — Held that the Court was not right 
in allowing the plaintiff to examine further witnesses 
and to reopen her case. JIahomeb Saleh «. 
Mueiamoonissa , . .10 W. E., 284 

67. - 


Plaintiff agree- 
ing to be bound by defendant's evidence. — Statements 
obviously untrue . — Where the defendant on examin- 
ation makes statements which amount to nothing 
and are imuiifostly untinie, the jxlaintiff cannot he 
hound by them, even though he had agreed to be 
bound by wixat tbo defendant said. Gooeooooss 
Roy V. Geeehhue Sein . . 11 W. B.., 110 

68. ^ Subsequent re- 

fusal. — Euty of Court . — Where a defendant, after 
asking the lower Appellate Court to summon piaiiitiff 
as a w'itness, and consenting to abide by bis deposi- 
tioix, had again petitioned the Court that the plaintiff 
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WITNESS— CIVIL CASES -coafi/ined. I WITNESS -CIVIL GASES 

■o. KXAMlNATfOS OF WITN ESSKS-<?o?EftVi«eJ. | 6. EXAMINATION OP WITNESSES— 

" («.) Gesesiamt— csijfiimei'L j 0 ) Cmss-Es-AMiSATiox—erniititmL 

Refusal of wituess to aiiswei* question oji 
avoss-exam.ination-~emimued. 


Mvidenee of expsrta—ooiiiiiiued. ■ 

-iUtiuIsl iioi; Ik! i XiiSiiiised , — Held ilofondaiit sliould 

iiiiVL' lu'cr. ljt(U.nd sdIoIv aiul ahsuhiluly Uy tlw 

'fi (i.;pt.;siu!)n, luit rlie oUioi’ (‘vltleiH'i* oii 

Iht,- I'f'.Mv.i li'iioald liiso li:jvf lk!L‘u cjiisidi'rf.'il. .Ipg- 

I'-Hu SiXGU f. 'Moi.A£:i.u IIo:'.s.se£.n' . 13 W. R.j 108 

(») CEOaS-K-XAMISATiOS. 

69. — Rigilt to ei-oss-examiue. — 

Wifi/pss culled hij the Cnurt . — A wituess called by 
the (t)nrt is lialjie to hi! eross-exaiuincd l)y auy of 
the piuSes to !i suit.. T.tlilXI CUAUAK ClIOWBIUfE 
V. Sauooa SuxuAiii Hast 

[3 B. L. B., A. C„ 14.5 : 11 W. B., 488 

70. - — — Witness called 

hi! Court. — A party sumiuoned l)y the Court to give 

,uvii}r‘uc(j is not only re([uireil to give an.swers to the 
questions put to him by the Court, but the opposite 
has a right to cross-examine him. The state- 
Bievit of any person examined is not admissible unless 
the opposite party has hud the opportunity of cro.ss- 
exainiuing liiui. GooaooDoss Rov «. Geeedhps 

Seix ^ 11 W. R., llO 

ShUBFEBAZ IIOMAS V, DEtr.N'OO 

[16 W. B., 257 

71 ^ Co-defendant sb~ 

pavafely represbuted.—Om co-defendant, whose in- 
teri'sts are separately represented, may cross-examine 
another. Nabasiaima v. Kistnaaia . 1 Mad., 458 

72. Hecall of toil- 

7ie;iSifS . — Oinisshii to give opportunity for oross- 
, examhiation. — K Court of first instance decreed a 
case ex parte in favour of the plaiutitf, and at a re- 
hearing did not recall the plaintiff’s witnesses, whom, 
therefore, the defendant laid no opportunity to cross- 
examine, and again gave a decree for the plaintiif. 
The lower Appellate Court rejected the evidence of 
plttiutiff’s witnesses, and reversed the decree. Held 
that the Court of tirsb instance should laivc recalled 
the plaintiff’s wituosse.s, and given the defernlaiit an 
opportunity of cross-examination. Ram Baks Laee 
t. KisaoBi Mohan Siiaha 

[3 E. L. E,., A. C., 273 : 12 W. R., 130 

78. Hefmal to alloio 

cro.'i.s-i=.va)nhtaHo>i.--Aci Pill of ISoO, s. 170. — A 
defendant failed to appear when ordered to attend 
under section 170, Act VIII of ISoff. The Judge 
did not at once pass judgment against him, but 
called the plaintiff’s witnesses, and refused to allow 
the defendant’s vakil, who was 7)resenfc, to cross- 
examine. them. Held that the Judge ought to have 
allowed the defendant’s vakil to eross-examiuc the 
plaintilf’s ivltnesses. Pakaktab «. Jakkieam 
Bhakab . . . . 2 B. L, B., Ap., 12 

74. Refusal of witness to an- 

swer questions on cross-examination. — Civil 
Hroecdure Code, lisoO'iS. 160.. — “ Lunful excuse ,” — 


• A party to a, suit teivlering iiimself as a xvituoss, and 
I declining withitnt lawful excuse to answer (picst ions 
■ tint on cross-exaniinatioii, was liahic to be dealt with 
i under Keotiou IdO of the Civil Procedure Code, 
i “ Wiihriiit lawful excuse” mtian.-, &nch an esciisc :i.-) 
i would in law justify Uie refusal to give. eviv,h!ne.e. 
i Leich .IIaj c. Paeke Ram 

■ [llsr,’W'.,162jEd.l878,241 

7. CONSIDERATION AN!) WEIGHT OF 
EVIDENCE. 

75 , Credibility of witnesses.— 

Foiver to set aside decision on evideaee. — I'he eredi- 
bilifey of witnesses is a matter altogether for the (Xnu’t 
of first instance and the Court which hears a regular 
appeal; and if these Courts are satisfied that the 
witnesses are not to be believed, their decision cannot 
be set aside by the High Court on special appeal, 
even though upon a general view of the ease it should 
think that, if it had tried the ease originally, it might 
have come to a different conelasion. GoHBBB Peb- 
SHAD Koosnoo V, Peannaih Spemah 

[10 W. R., 365 

70, ^ Jlode of testing 

credibility. — Severahvit nesses to satm facts. — In ex- 
amining evidence, with a view to test whether several 
witnesses who hear testimony to the same facts arc 
worthy of credit, it is important to see whether tliey 
give their evidence in the same w'ords, or whether 
they substantially agree, not, indeed, concurring in 
all the minute particulars of what passed, but with 
that agreement in substance, and that variation in 
unimportant details, which are usually found in wit- 
nesses intending to speak the truth, and not tutored 
to toll a particular story. Nana Naeain Rao v. 
Htjeebe Pcnth Bhao 

[Marsh., 436 : 9 Moore’s I. A., 96 

77 , W^itmsses called 

to support case giving evidence contrary to it . — A* 
party who calls a witness to give evidence on his 
behalf is not necessarily bound by his evidence ; but 
if the evidence is at x'ariance with the truth of his 
case (e.g., if a witness called to prove execution of a 
document swears that it was not executed and lias the 
means of knowing the fact), it throws a suspicion on 
the case which renders the clearest testimony necessary 
to establish its truth. FezEEiTTN Beebee v. Omdah 
Bbebee . , . . .10 W. R., 469 

78, — — — Credit on other 

matters of -wiinesses supporting a false case. — Al- 
though it does not necessarily follow that where a 
witness gives evidence on a particular fact in a case 
and that fact is found against his evidence, he is to 

entirely disbelieved on the other parts of the case 
he has spoken to, yet where witnesses who were nob 
merely giving an opinion upon an isolated fact in the 
I case, but came into Coiu-t to prove the whole case 

Wq: 
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¥/ITI?ESS— OIVII. CASES -coniinned. 

7, CC)N"SinERATlON AND WEIGHT OF 
E VI DENCE — contimted. 

Credibility of witnesses— 
made by the plsiiutiffs, ami that a vei-y special case, 
sikI it is shown to he a case false in its material 
fcalmva, much rcliauoe cauuofc he placed on their 
eviilcucii as to ttny particular questions in the ease. 
HAEiJEi300LT..i.H I'. GoUHUH AMT KhAN 

[18 W. E., P. C., 5S3 

79. Ground for refusal to eonsi- 

tier evidence.— NoK-p(’o4!?«c<«ore of best evidence, — 
The principie that a piaintifE is bound to produce 
the 'oust evideneo in Ids power \vas held not to 
justify a .ludg-c in omitting- to consider the weight 
invl legal effect of the remaining witnesses, when 
plaintilE had failed to produce the most important 
witness. LATOKE MiSTKEE v. AGAAItTODEE N Vri t£TO 

[14 W. E., 482 

SO, Mode of weighing evi- 

dence. — Consideration of motives far hringiny a suit, 
— Where the evidence in sui)port of a case is donht- 
fnl, the Court, in weighing that evidence, may pro- 
perly taki' into consideration the motives imputed to 
the plaiutilE as having indnced_ him to sue. BrucH 
n. FtrEziiTD Aw . . . ' . 3 U. W., 303 

81. Estimating value of evi- 

dence. — Witness sivearing qfflrinativelg to fact. — In 
estimating the value of evidence, the testimony of 
a person who swears positively that a certain con- 
versation took place, is of more value than that of 
one who says that it did not. GnowDUBy Debt 
Bbrsad V. Chowdhet DowiiUt Singh 

[6 W. R., P. g., 55 : 3 Moore’s I. A., 347 

32. — . Credit of witness, 

a servant or dependant of plaintiff '. — The ch'cnm- 
atance of a witness being a servant or a dependant of 
the plaintiff does not of itself disentitle him to credit. 
SiiooBVi. Chcnbeb Kztileah V. Koyiash Chunber 
Mal 14W.R., 23 

33 . — Hej ect i o n of 

evidence unnecessarily and sinJmtifiaUg. — Held by 

*Noraxan, J., that the Judge w.as not at liberty to 
reject, as matters which he could wholly leave out 
of consideration, any of the evidence before him in 
a case where tlie witnesses were unimpeached in 
their general character and iincontradictod hy any 
testimony on the other fside, and where thet'e was 
no improbability in the facts which they related, 
and that the probative force arising from concurrent 
testimony was the componnd ratio of the probabi- 
lities of the testimonies taken singly. Badha Kant 
l)r.B e. Khema Dosses . . 7 W. R., 105 

34. ^Evidence of toU- 

nesses found unreliable in criminal ease. — A Judge 
was held to have done w-roiig in throwing out the 
eviileuee of witnesses tendered by the defendant in a 
civil action merely because they have been found 
autr-dst worthy wdien examined with reference to a 
charge of breach of trust against the same dofondaut 
in a criminal case. Laib'Chanb Hoy v. Biunba- 
BPN Chbndee Hoy . . . 13 W, E.. 226 


WITNESS— CIVIL CASES— soKfonfcrf. 

7. CONSIDERATION AND WEIGHT OF 
EVIDENCE — eontimied. 

Estimating value of evidence — continued. 

85. Jividenoe of per- 

son who has been convicted of perjury or other 
offence. — The evidence of a person who ha.s lx;cn 
punished for perjury or of apiersou who has been con- 
victed of a criminal offence can hai-dly be entitled tiv 
the credit that would be given to the testimony oi- 
a person against Avhomno such imputation can be 
brought. Doongun Hai v. Dooega Hai 

.[2 H. W„ 97 

86. — E n i dence of 

truth of witness. — The observation that the evidence 
of a witness proves too much is not rebutted by the 
suggestion that it cannot be supposed that the witness 
was suborned, for, if he w'as possessed of common 
elirewdness, he would not have overdone the thing and 
then have given rise to such an objection. SooBiAK 
How V. OOTAGIIEBY BOOOHIAH 

[5 W. R., P. C., 127 ; 2 Moore’s I. A., 113 

37 , Credibility of 

tijitnesses, — Professional witness. — Witnesses in 
former cases. —The Privy Council, referring to the 
generality of the Principal Sudder Ameen’s observa- 
tions as to certain witnesses having given evidence 
in other cases, observed that, though it was a legiti- 
mate objection to a man’s cr^it that he was a pro- 
fessional witness, yet to state broadly and generally 
that a witness had given evidence in other cases, and 
therefore became unworthy of credit, could only tend 
to increase the indisposition of respectable persons 
to come into Court as witnesses, which wms one of 
the social evils of India. Lall Bshaeee Labi v. 
Gopee Ebebee . . 18 W. B., P. O., 285 

88. Piscrepaneies in 

statements of ivitnesses, — Discrepancies in an account 
of what took place in a conversation are not a sufE- 

i cient ground for disbelieving statements made by 
I different witnesses. Bhajh Sing v. Kaipnath 
Tewabx . . . 3 B. L. R., A. O., 332 

89. Ground for dis- 

crediting ‘witness. — A bare allegation by a defendant 
in his written statement, without any proof in sup- 
jwrb of it, that a certain person is his inveterate 
enemy, is not sufficient to discredit that person’s 
testimony. Kasinath Shaha v. Dwaekanath 
SiKKAB , . 9 B. L. B., 215 : 17 W. R., 55© 


90. Exemption from appear- 

a.nce in Court.-TrNa^i'ye.? of ranle. Prejudices of, 
to appear in Court . — The prejudices of natives of 
rank to appear as witnesses in a Court of Justice 
will not be allowed to relax the I'ule that the best 
evidence must be produced of whicb the case is sus- 
ceptible. Hath Mourn Mookeimke «. Nursing- 
Deb . 1 Ind. Jur., O. S., 63 ; W. E., P. B., 54 
NL^RSING^ Deb V. Ham Mohttn Mookerjur 

[Marsh., 176; lHa 3 A 370 


8. PRIVILEGES OP WITNESSES. 



BIOE&T OF CASES. 


WIOTESS- Cl VII, CASES iwafrf. 

S. PRIVILEGES OF WITNESSES— 

„ Exemption from appearance in Court — 
cfiiitinued. 

See MANICICSAM D. ilAMYi© RA5I 

[2W. E., 63 

iiAB.uA Eisro SiKGH IlEo V. (im.AB.ns'H Ban-- 
EE.TEB . . , . SW. R.,453 

Kahje Chundke CiiowniiEY 0 , SmtuT Soon- 
, : nCEBK JJE'iSiA , . . . IS W. E., 45 

01. Exemption from suit in 

reapeet of evidence .— Jar diima;t4is \ — 
Ji'alsti cvidmce. — Witiit-.-sus t'-.iiv'iicit Isi-. sist-d Ln' liiuu- 
a^{'s isi iT fviilt'iicu ^iveii Ijyfcljfin iti a judi- 

cial pnifei'iiiijg. i!' tlicir cviili'iicc Ik? fal.se, Uiry 
idionld ho })rooood(.’il aaaiusit i»y au iutVudiiioiit for 
porjiiry. Gt'Kj-sa Dri'r Si.N'G v. MuaNKiatATii 
CHOWBREA' 

[11 B. I. E., P. c., 321 : 17 W. B., 283 
WITH-ESS-CEIMIHAL GASES. 

Col. 

1. Peksoh Competent to be Witness . 621-8 

2. SuMsioNiNG Witnesses . , . 6250 

3. Avoiding Seiivicb .... 6259 

4. Sweating, oe Aefihixation or Wit- 

. NESSES 6259 

5. Examination of Witnesses . . 6259 

(rt) Genehaeey .... 6259 
(h) Examination by Coget . . 6207 

(e) Ceoss-Ex-AMination . . 6207 

6. Consideration and Weight of Evi- 

dence 6272 

See Case.? dndeh Accompxice. 

See Cases under ArpEovEES, 

See Cases undee Co-maiission— Ceimi- 
nae Cases. 

• See. Cases undee Cuiminal PeoCeddbe 

Code, 1SS2, ss. 2SS, 289. 

See Cases under Evidence — Cbiiiinai 
Cases. 

See Cases under Evidence Act, 1872, s. 
33. 

See Cases under False Evidence. 

See Holiday . 8 B. L. B,, Ap., 12 
See Judge— Duty of Judge. 

[I. E., 3 I. A., 259 
See Judge— Qualifications and Disqua- 
lifications . I, L. E., 2 Calc., 23 
See Magistrate, Duty of — 

[I. L. E., 8 All., 672 
See Oaths Act. 1873, s. 13. 

[14 B. L. E., 54, 294, 295, note 
See Paudanasuin Women. 

[1 B. L. E., S. ISr., 5 
I. L, B., 4 Calc,, 20 
24W.E.,375 


WITISFESS-CBIKmAI. 

. — Cross-exainiaation of— 

See Eecognisancb to sebf Peace— - For- 
feiture OF Eecosnisakces. 

[I. B. R.., 4 Calc,, 865 

Person appearing as, Statemer 

of- 

See CMAiiKAL Procedubs Code, 1882, 
101(1872,8.122). 

[I. L. B., 2 Bom., 

1. 1*. B., 4 Bom 


1. PEILSON CtJMPKTENT TO DE 

1 , Judge . — Competent — A 

Judge is a coiiijuit'ut u itiirss, and cun give 
in a ease being tried before Idinaeif, even tiiongh, Isr- 
laid the complaint, acting as a pofalie otfiecr, 
vided that Jjc has no personal or peeunJary interesf; 
in the subject of the charge, and he is not proeinded 
thereby from liealiiig judicially with the evidence of 
which his own forma a part. Queen v. Mukia 
Sing . 6 E. B. E., A. Or., 15 ; 13 W, E., Cr., 60 
See IloussEAu V. Pinto . . 7 W. R., 


- Magistrate.— B'sfdeHcc Act, . 


121. — Power oj Sessions Judge to campel Magistrate 
to give eeidenee. — Privilege of ivitnese , — A Sessions 
Judge iinding, in the, course of a trial, as regards the 
exaTnination of the jictaised person taken by the com- 
mitting .Subordinate Magistrate, that the provisions 
of section 346 of Act X of 1872 had not been fully 
complied with, summoned the committing Magistrate 
and took his evidence that the accused person duly 
made the statement i*ecorded. The Magistrate of 
the district objected to this proceeding of the Ses- 
sions Judge, contending that it ivaa “ contrary to 
law'.” The Sessions Judge referred the question 
whether or not his proceeding v/as contrary to law, 
to the High Court. Per STUART, C. J., Pearson, J., 
Oldfield, J„ and Stbaight, (/.—That tlse privilege 
given by section 121 of Act I of 1872 is the privilege 
of the witness,^ — 7. e., of the Judge or Magistrate of 
w'hoiu the question is asked : if lie waives such pri- 
vilege, or does not object to answer such question, it 
does not lie in the mouth of any other person to 
assert the privilege : the reference, the objection not 
having been taken by the Suliordinato Magistrate 
hut by tbo Magistrate of tlie district, should ho 
answered accordingly. Per Spankib, J . — That a 
Sessions Judge, while trying a case, cannot compel 
committing Magistrate to answer questions as to Ids 
own conduct in Court as such Magistrate. Empee.s3 
OF India «. Chidda Khan . I. Ii. E., 3 All., 573 

3. — Judge irging ease. 

— Magistrate witness of facts . — In a case in which 
a Deputy Magistrate took an active part in the cap- 
ture of parties charged with having been members 
of an unlawful assembly, — parties whom he himself 
tried on that charge, — it w'as held that he was hound 
to state to the accused, so far as he could, what were 
the facts he himself observed, autl to which he him- 
self could bear testimony ; and the prisoner in such 




DIGEST OF CASES. 


( 6250 ) 


WITIS'ESS—CRllHIITAIj CASES— coH/iinwed. 

1. FEKSOA" COMPETEJfT TO BE WITNESS 
— cordimiei. 

Magistrate — conlinned. 

feitufttioii iKitl a right, if he thought it desirable, to 
oi’uss-examiue the Judge, whose evidence should he 
rceorikd, aiul form part of the record in the case. 
The proper corirse, however, for the Deputy Magis- 
trate to have taken in this case would have hben to 
di^c-liuo to try the case, and to ask that it should he 
unJertiikc'ii hy some other Judge. Is the aiATXEE oe 
THE i’ETIXIOH OF HTTBEO ChTTHDEB pAtTl 

[20 W. B., Or., 76 

4^ — Comietiou, Ille- 

ffality of. — A Magistrate cannot himself be a witness 
in a "case in rvhieh he is the sole judge of law and 
fact. Per AIaekby, J,— -Where in snch a case he 
has given his evidence and convicted the accused, 
his having so acted makes the conviction had. Per 
Ppj^’SEP, J. — The conviction is not absolutely bad. 
It is open to the Com-t to uphold the conviction, if 
it is of opinion that, after rejecting the Magistrate’s 
evidence, there is other evidence sufficient, if be- 
lieved, to support the conviction. Empbess ®. 
Doeneexy . . . I. L. B., 2 Calc., 405 

5, Magistrate sitting 

on Bench in Appellate Court. — Liability to be exa- 
inined as witness, — It is undesirable that Magistrates, 
w'hose decisions are under appeal, or who have been 
engaged in promoting the prosecution as police 
officers concerned in a ciise, should sit on the Bench 
beside or converse privately in Court with the Judge 
who is engaged in trying the prisoner’s appeal. If 
the Appellate Court wishes to ascertain any facts 
relating to the case from the Magistrate who con- 
victed the accused, he should examine the Magis- 
trate on oath or solemn affirmation in the same 
manner as an ordinary witness. Beg. v. Kashinath 
Dia-eae . . . . 8 Bom., Or., 126 

0. — ______ Blxamination of 

Magistrate trying case. — Case in which the High 
Court permitted a Deputy Magistrate to he examined 
on behalf of a petitioner whose case was investigated 
by the Deputy Magistrate. Qpeesj ». hluDHOO- 
soojDUN Rot , . . 16 W. E.J Cr., 49 

See 3. 121 01 THE Etideece Act, 1872. 

7 , Prisoaer. — Tendering pardon to 

pr2jo«er.— Procedure as to tendering a pardon to a 
jji'isoner before examining him as a witness, discuss- 
ed, Qpeen «. Gagaeh 

[6 B. L. E., Ap., 50 ; 12 W. B., Cr., 80 

■g. — Co-defendants, 

Hxaniination of as toitnesses. — Where there is no 
coiiuuuuity of interest, any one of a number of pri- 
soners jointly indicted may he called as a witness 
either for or against his co-defendants. Queeh ». 
AauiiDPp Sheik . , . 6 "W. B,, Ci\, 91 

Q. 77”““ — — — - — ■ Prisoners tried 

together jointly .—•Examination of one a.s witness 
agatiisi anoiker.—\VhQi-6 two prisoners are tried 
together for diSercut offences committed in the same 


’WITHESS-CEIMIMAL GASBS-coaWmtef?. 

1. PERSON COMPETENT TO BE WITNESS 
— continued. 

Prisoner — continued. 

transaction, it is improper and illegal to examine one 
prisoner as a witness against the other. Ih I'iik 
MAiTBE or Datio . . . 5 C. Ij. E., 574 

10. — Person brought itp with 

accused and not discharged.— A person appre- 
hended by the police and brought before the Magis- 
trate with the accused, is, though not discharged by 
the Magistrate, a competent witness against the ac- 
cused, provided he be not charged along with the 
accused. Reg. «. Naeayah Suedab 

[5 Bom., Cr., 1 

11 ^ Evidlence of woman on 

charge of adultery.— A person may call the 
umman with whom he is acetisod of having had sexual 
intercourse as a witness on his behalf. I n re Bechoo 
[6 W.E., Cr.,82 


12. Dispensing with personal 

attendance of witnesses. — Deposition. — Trial 
before Sessions Court. — It is only in extreme cases 
of delay or expense that the personal attendance of a 
witness before the Court of Session should be dis- 
pensed with, and the evidence given hy him before 
tbe committing Magistrate referred to. Emebess 
V. Muixi . . . , I. L. E., 2 All., 646 

13. Application to enforce at- 

tendance of witnesses.— TFifames for defence. 
— Examination of accused. — In a case under Chapter 
XV, Code of Criminal Procedure, 1861, it was iucum- 
henfc on the accused either to produce their witnesses 
or to apply beforehand for a summons to enforce the 
attendance of any witness who was not likely to appear 
without a summons ; it was not necessary in such 
cases to reewd the examination of the accused with the* 
same formalities as in cases under Chapters XII iuul 
XIV. Qheeh ». CnEDEE Koonjea 

L14 'W.E., Cr.,76 

14 . Discharge of witness from 

attendance.— It is inenmhent upon a Court when., 
it discharges a witness from the duty of attendance' 
befoi'e tbe trial is ended to ascertain from.the accused 
whether he has, or is likely to have, any need of the 
witness’s testimony ; and if he has such need, then • 
to* take such steps for insuring tbe presence of the 
witness at the required time as may be necessary. 
KHHBBtrOKDHAEEE SiKGH V. PeRSHABEE MhHBHL 

[22 W. E., Or., 44 

15 . Discretion of Court as to 

■summoning ■witneBSea.—Criminal Procedure 
Code, 1872, s, 192. — Discretion of Magish'ate as to 
examining witnesses. — It is .entirely within the. 
disex'etion of a Magistrate caiiducting a trial in a 
xvarrant case to admit evidence ‘on bolmlf of either 
side at any stage of the trial, section 192, Act X of 
1872, applying to such a ca.se ; but the Magistrate, in 


2. SUMMONING WITNESSES. 


( 11251 ) 


DIGEST OF CASES. 


( U252 ) 


WITNESS— CRIMINAL CASES -eoufiBjierf. 

2. SUMMONING l?ri'NESSES-e0sf«}«e^. 
EiscretioH of Court as to sumiuoaiug 
witnesses —CGniiamd. 

t'VJrf'isi:i 2 ;' the di?eretion cGiiforreil ou Isiin by this 
jsectiott, ousM to have good reason for aifowing 
■iviiihsrjc-s cm the part of the; prosoention to be inter- 
pos.fl in tiifi raiilst of lim ease of the aeen^ffl. 
QC£E5 S.KAaciYSUtGn. QcTEE^’ r. nci,S:OSEE SlNGU 

[21 W . E., Cr., 61 

16. Duty of Court as to suni- 

rnordug wltnesSftB. — I’twvdia-e Code, 
l>7:d, .V. .-SoiK — Aiijimrnintoit for tijipenrunce of mU 
nomis for difr-iiet'. — (bM’t.aiii persons were einirged Ikc- 
fore the Miip'i.stratc; n ifij rioting,aniI being calied upon 
for their deiViico, nanieil soverai witnesses, and suni- 
nionses ou tlie following morning were issued for their 
appearance, hut they were not found. The accused 
then applied for furthov time for the appearance of 
the witnesses. This tin; Jlagistrak* refused to grant, 
and convicted the accused. Heldy per Jackson, J., 
that this being a wari’iint case it was the duty of the 
Maglstinite to summon the witnesses that might 
be offered by the accused, and that ho might at Ids 
discretion have adjourned the case. Meld, further, 
joer JAOKSOif, J., that the meaning of section 359 of 
the Criminal Procedure Code is, that if among the 
pjeraons named by the accused as witnesses, the Ma- 
gistrate considers that any witness is inelurled for 
the purpose of vexation and delay, he is to exercise 
Ids judgment and enquire whether sucli ■witness is 
material ; hut that the section is not intended to 
enable the Magistrate to enquire into what the de- 
fence of the accused person is to be, and to consider 
whether, on learning the nature of the defence, he is 
absolutely to abstain from summoning the ■whole of 
the ■witnesses cited by the accused ; and further, that 
in the present case there ■was not any pirrpose of 
vexation or delay, and that by the refusal to grant 
further time the accused had been probably preju- 
diced • in their defence. Empeess on the pkose- 
cimoN OP Denonath Gtiattack ■». 1!a.tcooajae 
Singh . . . . I. L. E„ 8 Calc., 573 

S. C. In THE MATTEIl OP THE PETITION OF E.U- 

C’OOMAB SiNOH . . 2 C. L. E., 62 

17. Olligation to 

' simimon witnesses. — Criminal Procedure Code, 18G1, 
Ch. A'iF.— In a case tried under the provisions of 
Chapter XIV of the Code of Criminal Procedure, the 
accused w'erc entitled to have their witnesses sum- 
moned, and a Magistrate had no power to refuse to 

• summon them. Queen a. DooEOAGUTTr 

[11 W. E., Ci% 56 

18. discretion of 

Magistrate. — Criminal Procediirs Code, lS6t, s, 

262.~Me.ld by IIayley, J. (Markbx, J., duhitante),' 
that a Magistrate had a discretion, under section 262 
of the Code of Criminal Procedure, to summon a 
witness when he was likvdy to give material evidence 
on behalf of the iU'ciiscd. In the ■aiattek oi^ the 
PETITION OF AVEEli ClIAND NOHATTA, , QUEEN. «. 

Aaieek Chanu Nohatta . 13 W. B., Cr., 63 


WITNBSS---CRIMIISrAD OASES— 

2. SUMMONING IVlTNKSSES~-co»i5/»«;?<f. 

Duty of Court as to su'm,iaar..iug tvlt- 

■OBSBes—coatinmd, . 

19. — ~ porsiirhf resetting 

cattle.. — -Act ITlQfiSi)T,s. 25. — Criminal Procedure 
Code, IS'Jl, s. 262. — Summoning witnesses. — In a 
case of fm-cihiy rescuing cattlt? umh-r seetiou 13, 
Act Hi of iS.57, in which tin- accused did nei'. sum- 
mon any wituc'^s, it was h'-itl that, even if tie; :if- 
cased wanted tiicui snmmoned, the MarristiMtc, umior 
sectinn 262 eif the Code of Criminal Proc<-.diue, iic;-,j 
not. have sumwioned them, uide-s jicyMiiaded tiuit 
they were likely to give material evidence and that 
they would mw attend vohiid.ar!ly. Akkaji TAGfu- 
HEUB V, i’UNCJlOO P.I.SWA:} . 10 W. R., Cl’., 42 

20 . dnig qf parties, 

— Cnm’inal Procedure Code, ISGl, ss. 201, 202.— ~ 
Attendance of witnesses. — In a case under Chr.pter 
XV of the Code of Criminal Procedure, it was expect- 
ed that parties would bring their own witnesses with 
them, if they required the attendance of any wit- 
ness they should apply to the Magistrate to c.'.iuse 
his attendance ; and where they did not so apply, it 
was sufficient if the Magistrate recorded in his judg- 
ment the substance of the defendant’s answer. 
Bag-dee Makjee v . Mohindbo Naeain 

[10 W. E., Cr., 16 

21, - — Criminal Proce- 

dure Code, 1861, s. 1S6. — In the case of a charge of 
an offence triable by the Court of Se-ssiona alone, the 
Magi.strate was hound, under section 186 of the Crimi- 
nal Procedure Code, to siinunon the complainant’s 
w’itnesses. (iUBEN «. Zakie Ably 

[8 W. n., Cr., 4 

22. : Criminal Proce- 

dure Code, 1861, s. 375. — Accused person, Might of . — 
An accused person is entitled to have examined as a 
witness any person named in his list of witnesses 
delivered to the Magistrate : and the Magistrate 
should take measures to enforce the attendance of 
such person. Queen «. Ishan Doit 

[6 B. L. E., Ap., 88 : 15 W. E., Cr., 84 

23, Criminal Proce- 

dure Code {Act XXV of 1S61), ss. m, 207, 227, 
and 228. — Arrest and detention of witnesses. — Sec- 
tion 207 of the Criminal Procedure Code gave no 
power to the Magistrate to call up ami e.xamino 
witnesses for the defence vvhoae names hav(3 been 
given in a list, under section 227, when the prison- 
ers reserve their defence for the Court of Se.ssion ; 
but under section 228 he was hound to snminou 
them to giv'e evidence before the Court of Session. 
In the matteb of Mahesh Chandea Banewre. 
Queen v. Ppena Chandea Banerjke. Queen v. 
Kaii Sibeae 

[4 B. L. E., Ap., 1 : 13 W. E., Cr.,.l 

24, CrediUliiy of 

witnesses.~lt is the Magistrate’s duty to summon 
■witnesses for the accused who can speak to the facta 
of the case, and he ought not to determine before- 
hand what credit he will give to their evidence. In 



DIGEST OF CASES. 


WITNESS -CRIMINAL CASES— 
2 . SU^nrONlNG WITNESSES— 


Duty of Court as to summoning wit- 
nesses — coni in u c-d. 

Tnr MAXTEIi OF THE PFTITIOIf OF MaHIMA CHAN- 
i)EA Shah 

[4 E. L. E., Ap., 78 : 15 W. B., Or., 15 

25 ^ — Criminal Pro- 

cedure Code, ini'll, sft. ISG, 262. — Section 186 of the 
(.'oile of Criininii.1 ProceJure rei'en-ed to cases under 
Cliiiltter Xll, which were triable by the Court of 
tsossioii, and not to cases under Chapter XV, which 
n-ere trial ile by a Magistrate. To the latter cases sec- 
tion 26a applied. ilOlimONATH Baniav. Bheedoo 
Boss • . . . 9 W. R.., Cr., 3 

20. — Pight of aectised 

fo have V'itnesses .'summoned . — Criminal Procedure 
Code, 1672, s. 5d.9.— Under section 363, Code of 
Criminal Procedure, a prisoner was entitled, as a mat- 
ter of right, to have any witnesses named in the list 
which he delivered to tlu^ Magistrate, summoned and 
examined. QuIShn v. Pkosunno Coomab Moitbo 
[23 W. E., Or., 56 

27. — Criminal Pro- 

cedure Code, 1861, s. 25S.— Under section 253 of 
the Criminal Procedure Code, 1861, it was imperative 
on the Magistaite to summon the witnesses named 
hv the prisoner. Qtteen v. Mudsooddeen 

[2 N. W., 148 

28. ^ — : Summoning 

ivitnesses for accused ,, — Criminal Procedure Code 
{Aci XXV of 1861), s. 253.— Per Ainseie, J.— In 
a trial under Chapter XIA’’ of the Criminal Procedure 
Code, the Magistrate was not bound, under section 
253, to summon any witness whom the accused might 
require. It was only discretionary with him to do so, 
and in the circumstances of the present case, he 
exercised his discretion rightly in refusing to sum- 
mon the witnesses asked for. Per Paul, J, (diffi-r- 
ing). — The right of au accused to have witnesses for 
his defence summoned during the pendency of the 
trial is an ordinary and natural right, and tliis right 
was not taken away, but aftirmed, by section 253 ; the 
Magistrate was bound to summon the’ witnesses, 
though it was discretionary with him to adjourn the 
trial. W-the present case, treating it as a matter of 
discretion only, the Magistrate was wrong in re- 
fusing to summon the witnesses required. Queen v. 
BhOJjANATH Mookebjee 

[7 B. L. E., 564 : 16 W. E., Cr., 28 

29. Discretion of 

Magistrate. — Crimiml Procedure Code, 1861, ss. 
253, 262, 263. — Section 253 of the Criminal Proce- 
dure Code did not ajqdy to cases triable under 
Chapter XV of that Code ; and sections 262 and 263 
were applicable when the offence was not pjiniahahle 
with move than six months’ imprisonment ; and it 
was in the discretion of the Magistrate to summon the 
witnesses for the defence, if he considered their 
evidence essential to the just decision of the case, 
and incuniltent on him to smnmou them only if it 
appeared to him that they were likely to give matei’ia 


Duty of Court as to summoning wit- 
ness es — continued. 

evidence on behalf of either party, and that they would 
not voluntarily appear for the purpose of being 
examined at the time and place appointed for tlie 
bearing of the complaint. Queen r. MoHUiiES 

[2N.W., 393 

30, — — — Discreiion of 

Magistrate. — Criminal Procedure Code, 1861, ss. 
227, 228. — Where a prisoner, under section 227, 
Code of Criminal Procedure, gave in a. list of the 
witnesses he wished to summon, after Ids case bud 
been committed, the Magistrate was bound to exercise 
his discretion upon the point, .and to state ’whether 
he woidd summon the witnesses or not, and he ought 
to state his reasons for not doing so. If he tbongbt 
tlie witnesses were included in the list for the pur- 
pose of delay, he should proceed under section 228 of 
the Code. Queen v. Rajcoomae Mooeerjee 

[16 W. B., Cr., 14 

31 . - ' — Discretion of 

Magistrate . — Criminal Froceiiuo-e Code, 1872, ss. 
215, 362. — It was not incumbent on a Magistrate 
to summon every person named as a witness by the 
complainant. Section 215, explanation 3 of the Cri- 
minal Procedure Code, 1872, must be read with sec- 
tion 362, which vested a discretionary power in the 
Magistrate. Jelbhaei SiNes v. ShUnkue Doeau 

. [23 W. B., Cr., 9 

See, how'ever. Empress «. HematUMA 

[I. L, B., 3 Cale,, 889 

Empress of India «. Kashi 

[I, L, B., 2 All., 447 

Queen v. Pueasueama Naikae 

[I. L. B., 4 Mad., 329 

Anonymous Case . . 8 Mad., Ap., 5 

32. Crminal Pro- 

cedure Code, JS61, Ch. XI >’. — In a ease of an offence 
(such as hurt, under section ' .323, Penal Code) 
punishable with imprisonment exceeding six months, 
and therefore falling under Chapter XIV of the Code 
of Criminal Procedure, a Magistrate was bound to 
summon all the witnesses required by the accused. 
Queen v. Boouakee . . 14 W. E.., Cr., SI 

33. — — Criminal Pro- 

cedure Code, 1869, s. 132. — Claims to stolen propertg, 
— Petitioner was charged with the theft of certain 
money found in his lionse and accpiitted. Proclama- 
tion having been made for claimants to come in and 
claim the property, no one appeared, whereupon 
petitioner preferred bis claim and asked the Assistant 
Magistrate to summon certain witnesses, but the 
Assistant Magistrate refused to do so, and disallowaal 
his claim, the Magistrate on appeal declining to 
interfere. On reference by the .Tudge, the High 
Court held that the Assistant Magistrate was hound 
to summon the witnesses named by the j)etitioner, set 
aside that officer’s order, and directed him to dispose 
of the case after taking due steps for securing the 
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WITHESS-OR IMIF AI. OASnS^coutmiei. 
2. Sr;MMOX!N(4 WITNESSES— 

Duty of Court as to simmoning ■wit” 
nesaea—contmued. 

aLfcenclauce of tlie witTiesses in (|uestion. Sookhan 
S. uioo iiovtuiSv.Ki:t . . 18 W. R„ Cr„ 5 

34.,™ — Is.if.s of i-Hmmons. 

— Criminal .Pmeedttre Code (Ae/: XXV ISdl), s. 
.?/S. — Altaon^rli tsn-i-- w.'w nn nu-nflon in €iiiijtU;v 
XX 1 1 nl' Art XXV oi' S SO Lot any provisions 

iniiior n’liif]) ai!!.ri!l lit.' .siniinunnsl, jot it was 

ilnty oi‘ i-’no CiOivt , if '[iartit'soonld nrt{. proonn; tin) 
:tt!vutl;uns* witut'sss'S, to issuo Rniuurov.NCs for 

tlioir sUciidiiiici:. Tv nn-: OF tiik pkiition 

Of S![A5f.\S.\MCAU MA/A'lIIiAli 

[9 B. L. R., Ap., 45 

.SnAr.r.\srNKrR XioAoo.stn.\R u. AKtT.vj>in)YEE 
DassYa . . . 18 W. E., Cr., 64 

35 , Grovnd for pouf," 

•ponpMient of onse, — A XTi^'istratc was iiL-hi to be right, 
iiiKler the cii'fuinstaiifes, in not postponing the case 
for the purpose of suinuioniiig witnes.ses for one 
of the parties. Iv the matter of the petition* or 
Gabinua Chan'dea Gho.se. 9 B. L. R., Ap., 39 

30 , Koii-nUeiidance 

of witnesses, — Criminal Procedure Code, IS61, s. 2fi!t. 
— Ground for adjourmnenf of trial. — In a trial Iwhl 
under Chapter XV of the Criminal Procedure Code, it 
'Wii.s not an irregularity to inljoiirti the trial, under sec- 
tion 269, for the purpose of allowing tin? accu.sed to 
secure the attendance of his witnesse.s. As a general 
rule, a prisoner should have his witnesses present on 
the day of trial. Qeeen o. Dinoo Hoy 

[16 XV. E., Cr., 21 

37. ; — : — Pefmal of a 

'Magistrate to summon prisoner’s witnesses. — C'rmi- 
vfil Procedure Code (Act X of 1872), s. S59 . — A 
XIagi&ti’dte was not at liberty to refuse to snimnon 
.'i uituess tendered liy an accused person, e.vcept 
on tile grounds speciilcd in .section 359 of the Crivninal 
Procedure t.'ode ; and if he did refuse, he was bound to 
proceed under tliat seetion. Tiie fact that the ac- 
cused declines to ercamine a tviluess is no reason for 
refusing to simnnon him to meet fresh evidence given 
subsequent to the defence being closed. Ik the 
M.ITTEE 01? THE PETITION OF DEBEA AIaHTOK P. 

Sheo Dtae Eoebi . I. L. B., 6 Calc., 714 

S. C, Ik the 3IATTEE OF DeelA MaHTOK 

[8 C. li. E., 70 

38 , ^ — Criminal Proce- 

dure Code, 1872, s. 339. — Witness for the defence.— 
XaUu.rc to attend. — Refusal to resummon. — On the 
30th XIarch. 1881 an accused person on his trial 
liefoi'i,' a Slagistrate asked that a certain witness 
might he summoned on his behalf. The Xfagistrate 
ordered a .siuninons to be issued for the attendance of 
such witness on the 18th April, to which day the 
further hearing' of the case was adjourned. There 
was some delay in the service of the summons, and 
such witness did not attend on th-at day. The Xlagis- 
Iraie refused an application by the accused for 


; WITlTESS-GRIMmAl, CASES-eoM^b^a'.!. 
I 2. SUXOIONING WITNESSES— 

I ■ Duty . of Court as to summoning wit* 
I nesses— coafimmi. 

i the issue of a second #uii:mt>n.s to such wlr,n‘'s.s, with 
I reference to section 359 t'f Act X lU' LS72, on the 
1 groutid that such application was iicst made in “ good 
I .faith.” Meld that the provisians of .sectiou 350 of 
I Act X of 1872 were cloiirly in.qipiicalae to the i.MSe 
j as it .stood heiore the Xlae-istrate mi llte bSth Aiirii, 

I and he was houiid to make a al.t) mpt — 

I tilt! first attcuupt sc.;mcd to have hecu nmiii!;:'.! un-i'ciy 
) — to .seeni't: rhe iitteuibnico of* the aii.ceat, uitui-.-s. 

I li.\U'RES.s t’. P,i;KN-rn-ii!N* . 1. L. R„ 4. All., 5 

j 39. JFitne.9s for defeme. 

i — Refn.vil hij M'vjktrntc to summon witness andvr 
I Criminal Procedure Code, 1882. s, 2 Id. — Ifiltit-.s' 
j .summoned hg Ses.slons Court . — Oritninal Froctdi-re 
I Code, 1SS2, s-s. 291, odO . — Ujion the committal of 
I certain persons for trial he-fore the 8t;sskiiis Couri. for 
offences under the Pt;n.'il Code, each of tin- prisoners, 
j under section 2ll of the CHuiuiai Pro..-edur,; Code, 

I gave in a written list of the jierson.s whom he wished 
to he summoned to give evidence at the trial. Ou 
each of these lists the name of a partii'idar jjersoii 
was entered, who objected under section 216 to being 
summoned, on the ground that the suminons was de- 
.sirod for vexatious jinrposes o:dy, and tisat there were 
no rcitsouahle groamis for hclieving that any evidence 
be could give would be material. Upon tliis objec- 
tion, the committing Magistrate passed au order i-c- 
((uiriiig the prisouer.s to s.-itisfy him tlmt lhcri« were 
veason.'ihlc grounds for believing that Iho objector’s 
evidence was inaterial, and, having heard avgnvn'euts 
on both .sides, passed an order refusing to i-sun tim 
summons. Tlie only ground staled by the Xlagistrritc 
for thi.s ordc-r was that he thought ttie rcasrm.s 
assigned for tho application to have the ohjottor 
summoned wore insutiioient. Suhsequent to the 
order, and lafore the triiil in the Sessions Court had 
hegnn, t he Sessions Judge, upon an application tilcil 
on bchaii'of the prisoner, pas.sed an order directing 
that the ohjeclor should he summoned to give twi- 
dcnf;c. ’I’iic order a.-sigued no reasons, ami w;is risis-sed 
in the ahsenct* of the ohjeetor or of any person re- 
prc.siinting him, and witliout notice to show cause 
being is.sued to him. The objector applied to the 
High Court for revision of the order on the gi-ound 
that the Sessions J udge had no jiirisdiction to make 
it. Meld that when a Magistrate rofuse.s, under see- 
tion 216 of the Criminal Procedure Code, to summon 
a witness included in the list or the accused, he must 
record his reasons for suck refusal, and such roasouK 
must show that tho evidence of such witness is 
not material J that the ground stated by the -Magis- 
trate, riz., that the reasons as.sigiicd for the applic.i- 
tion to have the objector summoned were iusufilcieut, 
did not show that the evidence.' was not material ; 
that the Sessions .Tudge had jui'i.sdi('tioii In make the 
order complained of ; and that, even if he had not, it 
would not, under the circumsttincc.s, he desiraide to in- 
terfere with his order in revision. Per Stkakhxt, J., 
that section 540 is not the oidy provision of the Cri- 
minal Proeednre Code which confers on a Sessioua 
Judge powers of the kind exercised by him in this 



44. — — — — — — — Criminal Trace- 

dtire Codei lS72,s, S02. — Warrant case, — Mefusalof 
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WITHESS-CBIMIlirAL OA.S'EB— continued. 
2. SUMi^rOJflNG WITNESSES— coK^MKet?. 
Duty of Court as to summoning wit- 
nesses — contimied, 

case. ■Under section 291, though the sumAuouing of 
witnesses by an aecusuil through the medium of the 
Sessions Judge is not a matter of right, yet the 
Judge has an inherent power, if he thinks proper to 
exereise it, to sanction tlic summoning of other wit- 
nesses than those ijameJ in the list delivered to the 
coimnitting Slagistrate. In TH33 mattbe ob the 
JET iTlON OE THE BaJAH OE KantIT 

[I. L. B., 8 AU., 668 


40. - 


Refusal to sum- 

raon loiinesses not declared ni 2 terial unless expenses 
are paid.— K prisoner who %vas about to he committed 
to the Sessions Court pre.sentt*d to the Magistrate a 
list of witnesses whom he desired to have summoned 
to give evidence on bis tiehalf at the trial, .aud on be- 
ing asked by the Magistrate why he desired to sum- 
mon the witnesses, the prisoner declined to state Ins 
reason. Meld that the Magistrate was at liberty to 
decline to summon the persons named in the list on 
the prisoner declining to satisfy him that they xvere 
material witnesses j but the Magistrate ought to have 
tixad the amount which he considered necessary to 
defray the cost of the attendance of the persons 
named, and intimated to the prisoner Ijis readiness to 
issue summonses on that amount being deposited. 
The High Court called for the record for the purpose 
of seeing \vhether any of the persons named in the 
list were likely to he able to give material evidence. 
Sebhabaxa Mchali V . Queen . 4 Mad., 81 


• Omission to talce 


steps to summon xoitnesses, — A complainant in a case 
who mentioned the names of several witnesses on his 
behalf was requested to produce them on a certain 
date. Instead of doing that he produced only tw'O 
witnesses, w'ho were examined. Held that, as the 
complainant did not apply to the Magistrate to issue 
summonses on the other xvitnesses, or ask him to 
proceed under section 262, Code of Criminal Proce- 
dure, 1861, the Magistrate was not wrong in law in-de- 
ciding the case on the evidence which was before him. 
Queen v. Noxobub Beea , 15 W. E., Cr., 87 


- Mefusal to i 


man witness for accused. — Participation in charge. 
— Illegal conviction.— A refusal to summon witness- 
es cited by an accused, on the gi’ouud of their being 
implicated in tbe charge, vitiates the trial and con- 
viction, Ram Ssahai Chowbhy v. Sahkeb Baha- 
BUE . 6 B. L. B., Ap., 65 : 15 W. B., Cr., 7 


Pefasal to sum- 
mon loitnesses named for the defence. — 'Where the 
Subordinate Magistrate convicted certain persons 
without allowing them a proper opportunity for the 
summoning and attendance of xvitnesses named for 
the defence, the High Court quashed the comdetion 
and directed the Subordinate Magistrate to re-hear 
the case. Anon-smous . . *5 Mad., Ap., 27 


WITU’ESS- CEIMmAIi CASES- 

2. SUMMONING WITNESSES— 

Putjr of Court as to summoning wit- 
nesses— 

Magistrate to summon witness 'named hg accused.— 
JSrror or defect in proceedings. — Whore the Magis- 
trate trying an offence rejected an application by the 
accused person that a certain person might bo 
examined on his behalf either in Court or by commis- 
sion, xvithout recording his reasons for refusing to 
summon such person, as required by section S63 of 
the Criminal Procedure Code,— that the convic- 
tion of the accused person must be set aside, and the 
case be reopened by such JLigistnite, and the appli- 
cation by the accused for tbe examination of such 
person be disposed of according to law. In the 
MAXXKE OE THE PETITION OP SAT NaeAIN StnGH 

[I. E. E., 3 All., 392 

45. - 


- Tight of accused, 
-Compelling attendance of witnesses.' — Mvidenoo. 
-Criminal Procedure Code {Act X of 1882), s. 
257.— Certain witnesses who bad been summoned for 
tbe accused failed to appear on tbe day of trial, and 
the Deputy Magistrate refused to adjourn the bear- 
ing, or to issue fresh processes for the atteudauce of 
the defendauUs witnesses, on the ground that they 
were all friends of thq accused wdio would come to 
Court if the accused desired it. The prisoners wore 
couvicted. Meld, the conviction mu.st bo set aside : 
the Magistrate having once granted processes he was 
bound to assist the accused in enforcing the attend- 
ance of his witnesses, Queen-Empeess v. Dha- 
NANjoi Cho-wdeby , I. Ii. E., 10 Oalo,, 831 

Non-attendance 


of witness, Enquiry into reasons for . — Criminal 
Procedure Code, 1861, s, 221. — Ifc was held that an 
enquiry should be made into the excuse given by a 
person for bis non-attendance as a witness before 
enforcing a fine for such non-attendance, in order that 
the Sessions Judge, or other authority', might fairly 
exercise the discretion given him by section 221 of the 
Criminal Procedure Code. Queen v. Ameee Khan. 
In be Bhugwan Doss . . 2 N. Wi, 118 


- Mode of. sum- 


moning witnesses. — Recognisances to appear.- — A 
Subordinate Magistrate cannot bind over witnesses 
by recognisances to appear before himself. The 
proper course to enforce attendance is by summons, 
and, if that fails, by warrant. Anonymous 

[4 Mad., Ap., 0 
Nec Anonymous . . . 4Mad., Ap,, 17 

Veneatappah V. Papammah . 5 Mad., 132 


48, - 


- Criminal Pro- 


cedure Code, 1861, s. 191 . — Warrant to enforce at- 
tendance of wit'iiesses. — A Magistrate was not bound, 
under section 191 of the Code of Criminal Pro- 
cedure, to enforce the attendance of witnesses by 
warrant except upon proof of due service of .suni- 
mons. In the matteb op the petition op Abdooe 
Euhman .... 7W. E., Cr., 37 

Queen v. Sutheeeanu. Queen n. Nabain 
Singh . . . • 14 W. E., Or., 20 
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WICTESS-CSIMIHALCASES-row^o^sia?. 

2. SUM.MOXIXG WITXE.SSES-coKfiKKej?, 

Buty of Coart as to .smamoning wit- 
Besses — co/dimied. 

49. Ismin^q saminom 

tfi- ■nd.tiif'sxes out (jfjdi'i^diviioK. — ]M;ipri»tiutt‘g mftyj 
S’li'lrS- tiif Ci'iiiiiiiiii r!\>i.T-.invL‘ Cudo, i.siiio Kiiuiiisuust's 
I'ln' Hi-rvifi' u't'ou witriO.-.si.;,-? bt-yomi tbi; ihidts oi' tb(-ir 
dijitrift,,-:. (Collett, J., dik'-ojiih^^.) ANONVMivrs 
Case . . , . ,3 Mad., Ap., 6 

- 50 . Service of sum- 

Koiss. — Ai/Ld.i^q awnirnOiit! to door of kov.Kc . — 

Horvu-i' 4vt' siuiiiiiuns <ni a witiu-s by it to tbi? 

d<i(ir ol' bis hij'iUio w;is iicul to bt‘ no tiviiioiiof of bis 
bsiviiii: rucoivi'd it, iii a <dii».rgo brou^dit u:'tun»t liini 
uf dihobeyir." tliu Kuinmons. A:soNv.\iotJt; 

[6 Mad., Ap., 29 

5X. Service of siun- 

monx. — Tlio mere snowing to .a witness of asumuions 
iss'dcd undor section 180 of the Criiniiiiil Proeediire 
Code 1861, is not sulbeient service. Either the original 
should be left with the witness, or it should be 
exhibited to him, and a copy of it delivered or tender" 
eel. Keg v. Kaiisakeal Daitaxeaai 

[5 Bom., Cr., 20 

3. AVOIDING SERVICE. 

52 . Warrant for apprehension 

ofTa7itness. — Committal of witneJis in default of 
ttjjfearance. — Criminal Procedure Code, 1S61, s. ISS. 
— Section iSS only empowers a Magistrate to issue a 
Avarranfc for the apprehension of a witness w’hcn he 
has reason to believe that the witness will not attend 
to give evidence without being compelled to do so, 
and it does not empower a Magistrate to commit a 
witness. In the aiattee or Mahesh Chandka 
Banemee. Queen ®. Puena Chancea Banehjeb, 
Queen v. Kali Sihkae 

[4 B. L. E., Ap., 1 : 13 W. B., Cr., 1 

4. SWEARING OR AFFIRMATION OP 
WITNESSES. 

53 . Oath or affirmation. — Crhni- 

nal Procedure Code, 1S61, s, 199.~~Memoraiidmt of 
deposition. — A w'itness may be examined either on 
oath or on solemn iilHrmation, but lie cannot both he 
sworn and put on solemn affirmation at the same time. 
The memorandum required by section 199 of the 
Code of Criminal Procedure should always be ap- 
pended to the depositions. Queen v. IIossein Sik- 
DAE . . . . 13 W. E„ Cr., 17 

5. EXAMINATION OP WITNESSES. 

(a) Geneeallt. 

54. Bower of Court to dispense 

avitli examination of witnesses.— Cr miMaZ 
Procedure Code, 1872, s. 362 . — Section 362 of the 
Code of Criminal Procedure did not give a Magis- 
trato discretion to dispense with the examination of 
witnesses summoned by the prosecution. Queen v. 
Pakasuiluia Naieab . I. L. E., 4 Mad., 329 


WITiraiSS-GEIMIHABCASES— coahasf*?. 

5. EXAMINATION" OP W'lTNESSES-coiiiliWiw-rf, 
(a) Geneeaely— 

Power of Court to dispense with exa- 
mination of witnesses 

55. Commitment wiili- 

out examiuitiff witnesses . — Where a Magistrate coin- 
mitted a per^iui charged vvii.h perjits-y jj; ujjp. beft.i’c 
lihusrif to the .’^esdous wilbent exandfd'.ig fbi- air- 
nc-.'iM.is fur the proaw-nrion, — J'lrdd ihat the cijinmii- 
nient 'was illegal. QUEEN «. CniNNA V'E5>AOli«' 
CiuiTTi . . . . I. li. B„ 4 Mad., 227 

Quee.s' V. Seee.natu Mookuopaduta 

£7 ■W'. B-., Cr., 45 ■ 

Dinonath Goi'i; i-. SAiiOUA MoorenoPADjiYA 

[7 W. B„ Cr., 47 

50 . ! Power of inters 

ference of lliyli Court . — Crun'mal Prucedurc Code, 
/Sdi, .s. 56.3.— Whore it was not shown ihaL there 
were any witnesses fortlieoming for esananatioa 
other than those whom the Sessions .ludge did ex- 
amine, the Court refused, with reference to section 
3(.;3, Code of Criminal Procedure, to interfere with 
the Sessions Judge’s proceeding.s. Queen v . Jor- 
DE.\r SiNCrii . . .12 W. E-,, Cr., 73 

57 . Duty of defence as to call- " 

ing witneases.— fa/ereace fr07ii failure to call 
witnesses . — A prisoner or his counsel i.s at liberty to 
offer evidence or not as he thinks proper, and no in- 
ference uufavourahle to him can be drawn because 
be takes one course rather than another, Hu KEY 
CiiUKN CnUCKEEBUTTT V. EilPUESS 

£1. L. E., 10 Gale., 140: 13 O. L. E., 358 

58. Duty of prosecution as to 

calling witnesses. — Inferetices to he draum ok 
failure to call witnesses. — Misdirection — It is pritud 
facie the duty of the prosecution to call all tho 
Avitnesses Avho prove their connection ivith the trams- 
actions connected Avitli the prosecution, and Avhu 
must he able to give important inforiuation. If 
such witnesses are not called without sufficient reason 
being shoAAUi, the Court may properly dva'.v an infer- 
ence adverse to the prosecution. The only thing 
that can relievo the prosecutor from ealiing such 
witnesses, is the reasonable belief that, if called, they 
would not speak the truth. No such corrcsp.',jndiiig 
inference can he drawn against an acrused. In th e 
matxeb oi^ . the Petition or Dhunno Kaxi. 
Emubess V. Dhunno Kazi . I. L. B., 8 Gale., 121 

S. C. Dhunno Kazi «. Emueess 

[10 C. L. R„ 151 

59 . Ohligation to call 

icitnesses examined before Mafiistruie. — Where a 
Sessions Judge gave it as a suiheient reason for 
the non-production of certain witnessiis in Court on 
the part of the prosecution, that they had been 
examined by th’e conuuitting Magistrate tigainst the 
express wish of the police officer in charge of the pro- 
secution, — Meld that that was not a valid ground for 
the non-produetiou of the witnesses in the Sessions 
001111. In conducting a ease for the prosecution, all 
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WITHESS~»CEIMIN‘AI« CAB'EB—contimsed. 
-j., EXAMFXATIOX OF \VITNESSES~eo/^h'med, 
(a) GEifERAtiT—con/iimed. 

Duty of prosecution as to calling wit- 

nesses — coidiniied, 

f lici persoiH who are alloged or 1100 ^ to have know. 

of tile facts ought to be brought before the 
Court aud examiuedr Qceek-Esipeess -v. Ram 
Sahai Laie . . I. L* R.j 10 Calc. jl070 

Q0_ Trml in Sessions 

Cotirf, — 2k0ii-p7'0(h.clio>i of '^material witnesses for 
Ovum, — Dull/ of pMie prosecnlor.—lt is the duty 
of the Public' Prosecutor at a. trial before the Court 
of Sussiou tct call and examine all material witnesses 
sent up to the Court on behalf of the prosecution, 
and tin; Judge is liound to hear all the evidence upon 
the charge. The Public Prosecutor is not bound to 
call any witnesses wlio will not, in his opinion, speak 
the truth or snjiport the points he desii’cs to establish 
by their exddeuce; but in such circumstances he 
should explain to the Court that this is his reason for 
not calling those witnesses, and he should offer to 
put them in the box for cross-examination by the 
accused at their discretion. In the absence of any 
such explanation, or of other reasonable grounds ap- 
parent on the face of the proceedings, inferences un- 
favourable to the prosecution must be drawn from 
the non-production of its witnesses. Queew-Em- 
puEss V. Tcila . . I. L. E., 7 All., 904 

61, — Eevival of pro- 

semitloH. — Presidency Magistrates Act {IV of 1877), 
s. 87, expL 2. — A “revival of a prosecution,” as 
mentioned in explanation 2 of section 87 of Act IV of 
1877, is not a continuation of the original prosecu- 
tion from which the accused has been discharged. 
On the revival of the prosecution, all the witnesses 
on whose evidence the prosecution intend to rely 
must be examined before the ilagistrate ; and if any 
of them 'svere examined at the time of the original 
prosecution, they must be examined de novo. Em- 
PSESS V. Chtjndeu Nath Dutt 

[I. L. K., 5 Calo., 121 : 4 C. E. E., 305 

62. Witnesses for prosecution. 

— Witness exanii-iied by prosecution after defence.— 
It is irregular to allow a witness to be examined on 
behalf of the prosecution after the pxdsoner has made 
his defence, when the xvitness is not one to contradict 
any new' case set up by tbe prisoner, Qtteek v. 
Ceotey.Lae .... 3 357. W., 271 

Queex 3). Shamkishore HoimAii 

* [13 W. R., Cr., 36 

Vniere, however, the prisoner liad full notice of tbe 
evidence which was to be given by such witness, and 
made his defence, in allpsion to the evidence of the 
witness, the High Court refused to sot aside the con- 
viction, having regard to section 439 of the Code of 
Criminal Procedxire. Qeeen «. Sham Kishorb 
Holdar ..... 13 W. E., Cr., 36 

08 . ^ Criminal Fro- 

cedure Code, lS61,s. S72, — Recalling witness for pro- 
-vetuiifioB.— Under section 372 of the Code of Criminal 


WITNESS— CBIMI357AI.CASES-co»^FKKcd 
5. EXAMINATION OF WITNESSES-t-oBiiBwed. 
(a) Geneeaeey — continued. 

Witnesses for prosecution— 

Procedure an accused should be called upon to eater 
upon his defence and to produce bis evidence when 
the case for the prosecution has been brought to a 
close. Where, therefore, one w'itness for the prose- 
cution was recalled after the ixrisoner had made his 
defence, and the prisoner had no opportunity of 
calling evidence with reference to the evidence of 
that witness, the High Court quashed the conviction 
and Differed a new' trial. Queen v. Assanooeeah 
[13 W. E., Cr., 15 

04 , Witnesses for defence.-— 

Criminal Procedure Code, 1861, .s. 372. — Duty of 
Court as to witnesses for defence . — Under section 372 
of the Code of Criminal Procedure, tlio accused 
should be asked, at the end of the case for the prose- 
cution, to produce his evidence, and it is at that point 
the duty of the Court of Session to ascertain who the 
witnesses are whom the pri.soner desires to examine 
in his defence. Queen v. Mookun 

[12 W. E., Or., 22 

65. Omission to ex- 

amme witnesses for accused. — The Court quashed the 
sentence w'hich w'as passed upon a prisoner who had 
not been asked if he had any witness to call, although 
he was tried at the same time with others who had 
been so asked. Bhugwan c. Doyae Gopb 

[10 W. E., Cr„ 7 

66. Criminal Pro- 

cedure Code {Act XXV of 1861), s, 266. — Witnesses 
attending voluntarily, — In cases coming under 
Chapter XXV of Act XXV of 1861, to which section 
266 applied, and not section 252^ the Magistrate was 
not obliged to call on the accused to produce his 
w'itnesses, but he was bound to hear them if fiiey 
attended voluntarily, as by section 266, read with 
section 262, they were supposed to do. In be Bhiea 
Roy . . . . 7 B. Ii. E., 568, note 

5. C. Bhikha Roy v. Dhotun Roy 

[low. E., Or,, 38 

67. Obligation ‘of 

Magistrate to hear witnesses. — Criminal Procedure 
Code, 1861, s. 268. — Section 266 of the Code of Crimi- 
nal Procedure only required the Magistrate to hear 
such witnesses as the accused shall produce in his 
defence. Anonymous . . 4 Mad., Ap., 28 

Queen ». Ameer Chand Nohatta 

[13 W. E., Or., 63 

68 . Rejusal of Co7irf, 

to allow witness for defence to he examined. — Illegal 
conviction. — Criminal Procedure Code {Act XXV 
of 1861), s. 266. — Conviction set aside on the ground 
of the Magistrate’s irregularity in refusing, in a trial 
before him under Chapter XV of the Criminal Proce- 
dure Code, to allow the examination of a witness who 
had been tendered on behalf of the accused. Queen 
V. Mahima Chandra Chuckerbutty 

[4 B. L. E., Ap., 77 : 12 W, E., Or., 77 


c CiC3 ) 


BiQEST OF CASES.- 


{ ) 


WITHER- CBIMIMAL OASES~f©fi/ii>iK-rf, i 
Tj. EXAMINAiTlOX OF WITNESSES— 

(a) CjeseealIjY — cQtii'hmed. 

68. — Beeordiiig e-yidenee of 

witness. — Ohlii,’a,‘io;s ii> record erhioiice of ivit^ 
v.e^xca . — If ;i p£-rsi>;i is ooiovi- the Court as a witiu'ss 
Ills evMoiU's’ must b./ n't-ordeil as tlio ia,\v diri ots; U! 
hi- is r.ni, v.'ituoss, aiul is uot. oxaniiiiioii as such, tlio 
Juda'e lias si-o viaht. tu itiiiiih.- to his liaviug miuh; any 
stiitemeut-, tiBEEK .Psooechanb ulias Pho- 
EEEE ,AaiB . . . . . 8 W. E., Cr., il 

^ 0 ^ — Ifoie of depom- 

tioyi , — Crimhinl Procedure Code, ,i. lOor — A 

Kc.purato m.'ti; ul‘ cnudi witness's isltion was rfijuii-iji 
to I>o IhUi'I! i>y set-tlou i;i5 of the Code of Crimui.-il 
PviR-odifi-u, ISf)!, wliifli was not saiisiietl hy a stalt- 
nifut that a witness '• ih^jjoses as last witness.” Ili:a. 

V, BtCHA VALAB SUKJIAI , . .1 BOm., 91 

71 , Mode of examination. — 

Smmhiaiiou in ahsence of accused . — It is illegal to 
examine the witnesses for the defence aiul to pass 
sentence in the ahsence of the accused. Biuookam 
®. At.t.att o Koeiia . . 1 B. Ij. E., S. ISr., 8 

tiitiEEN o, Eamkaih . . 7 W. E., Cr,, 45 

72, ^Examination m 

ahsence of accused. — Where witnesses are not exa* 
mined in the presence of the accused, the conviction 
will be quashed, Queek y. Laeia Chow^bey 

[2 F. W., 49 

Queen «- Eamnath , . 7 W. E., Cr„ 45 

Anonyaious . . . .3 Mad., Ap., 34 

Queen e. IIajcoomab Singh . 8 W. E., Cr., 17 

Queen v. Rambhun Singh . 11 W. B., Ci\, 22 
• Queen v. Ram Dass Boistub 

[11 W. E., Cr., 35 

Queen v. Russicic Doss . 24 W. E., Cr,, 76 

Am Meah y. Magisxeate or Chittagong 

[25 W. E., Cr., 14 

73, ^ Evidence not 

taken in presence of accused. — Crimbial Procedure 
Code, 1861, s. 194 . — When the accused has been 
arrested, the evidence of a witness for the prosecu- 
tion ought, under section 194 of the Code of Criminal 
Procedure, to be taken in the presence of the ac- 
cused. Queen v. Hossain Ali CnowBHEr 

[8 W. E., Cr., 74 

74 , Criminal Pro- 

cedure Code, 1872, s. 327, — Evidence taken in 
absence of aecMsed.— Under section 327, Crimmal 
Procedure Code, 1872, the witnesses for the prosecu- 
tion. should be examined in the presence of the 
accused when practicable, notwithstanding that their 
statements have been previously recorded in his 
absence. Queen ». Bocha Chovvkeed.ab 

[22 W. E., Cr., 33 

75 , Evidence taken 

in ahsence of accused. — Warrant cases.— It is not 
irregular in a warrant case for a Deputy Magistrate 


WITISTESS-CBIMIHAL C A8B8: — tsnf limed. 
5. EXAMINATION OP WiTNE.SSES— eoKfiat-ftl. 
(s) Genebaeiy— mjfisfienf. 

Mode of exammatioa— cojj/i'ntferf. 

to fake the evidence of the couiplainant and certain 
witnesses on behalf of tine prosecution in the tihseuee 
uf till.' accusr-d. Aii Ihat the :trr;i-ui has a ilg'.if !'> 
expect after the charge lias been tVamed is that the 
f'onipiifinaiit and witnesssxs who hi on exauiinvil 
in his prc-eniv heibre the cliargv was finnied siieitlil 
be recalled fur the yiurpuses uf c'.'Oii.-e.Mindiislii)!'.. 
Queen v. Kasse 8i.ngh, (^uses v. IltrLKOKEH 
.... 21 "W. H., Cr., 81 

76. - — iJeposiiiong takeu 

in ubs'cnce of accused. — Criminal I'mccJurc Code. 
1872, s, 327 . — Section 327 of the Criuiiual Procedure 
Codes 1S72, which permitted the depositiun.s of a v.it« 
ness to he taken in the aliseiici; of an accused person 
who had abseonded, did nut iipply to a deposition 
taken heforo that Code was passed. Whore section 
327 did apply, it was ueeessary to show that when the 
former deposition was taken the accused had abscond- 
ed and after duo pursuit could not be aiu’ested. 
tiuEEN r. Etwakee Dhahee , 21 W. B., Cr., 12 

77. Euip of eoninvif- 

Hiiff Maplstrate. — Examhiation on oath in absence 
of accused. — Statements of ivitnesses . — The Alagis- 
trate to whom a complaint was made, examined 
cerhiiu persons on oath in the absence of the accused, 
merely for the purpose of ascertaining whether there* 
was any, and wdiat, case against the prisoners ; and 
he did not take down in writing the statements of 
the persons so examined. Seld that the Mugistraio 
was wrong in exauiiuing the witm3sses on oath in tlie 
absence of the accu.sed, or for the purpose of liiuling 
out whether there wa.s a case ; but that, having done 
so, he was not bound to talce down their statements 
in writing. In THE MATTER OR the petition OE 
ASQUB Hossein. Empee.ss V. ASGUIi Hossein 

[I. L, E., 6 Calc., 774 
S. C. In EE Asgue Hossein . 8 O. B. E., 124 

78. Examimtiou of, 

in absence of accused , — Criminal Procedure Code, • 
1872, s. 327.— Poiver to quash, comniitment. — An 
accused who was charged with murder not being 
found, the witnesses were examined umlcv seclinn 
327 of Act X of 1872 iu his ahsence. The accused 
was subsequently arrc-sted and committed on tin* 
strength of the evidence taken iu hi.s aliseuce. Be- 
fore the Sessions Court he plea^lod not guilty. Held 
that the prisoner having been put upon his trial and 
having pleaded, the commitment could not he iiuasli- 
ed. Meld, further, that if, in the course of a t via I, tlui 
Sessions Judge should he of opinion that the prosecu- 
tion has not laid a proper basis for the reception of 
evidence iu the absence of the accused, his proper 
course is to adjourn the trial under section 264 of 
the Crhninal Procedure Code, and then under section 
351 summon such witnesses as he may deem mate-* 
rial. Semble, — The mere absence of questions in the 
record of a prisoner’s statement does not render it in- 
admissible. In the mattee op Empress y. Saqam- 
BUB . . . . . 12 CJ. li. R., 120 



S, C. In the mattee oe Kali Chtten Chexahi 

[10 C. L. R., 51 

86. ^ — Medical tcUnes.9, 

JEvidenceof. — Experts. — Examination of mcdicaimt- 
ness examined before Magistrate. —Crmiml Eroce- 
dure Code, 1S72, s. 323 . — Tiiu oviduBce of a medical 
man who has seen, and has made a post-morteih exa- 
mination of the corpse of the person touching whose 
death the inquiry is, is adrnissiblej firstly, to prove the 
nature of injuries wliich he observed and, secondly, us 
evidence of the opinion of an expert as to the manner 
in which those injuries were iutiicted, and as to the 
cause of death. A medical man who lias not seen the 
corpse is only in a position to give evidence of his 
opinion as an expert. The proper mode of eliciting 


82 . "Witness offering hearsay 

evidence .— of Court . — The moment a witness 
commeucos giving evidence whitdi is inadmissible — 
e.g., hearsay evidence — be should be stojiped by the 
Court. It is not safe to rely on a subsetjuent exhort- 
ation to the jury to reject the hearsay evidence^ 
and to decide on the legal evidence alone. Queen 
V. PllTAMBUE SlEDAE . , 7 W. E., Cl'., 25 

* t^JuEEN X . Kali Chuen Gangoolx 

[7W.E.,Cr„2 

, S 3 , Eefreslilng memoi'y of 

-witness. — Ground for inspecting document to re- 
fresh memory of witness,— Might to inspect docu- 


DIGEST OP CASES. 


WITNESS— CSIMIJSTAI. CAQl^S— continued. 
o. EXAIILVATION OF WITNESSES— continued, 
(a) OEXBSALI.Y— continued. 

Mode of esamination— coaffaued. 

79 . Meading deposi- 

tion. of witness.— In every Sessions trial, no matter 
how often the case has been before the Court, the 
witne.sse.s nmst bo examined de novo in the same 
nrimier us if the case were entirely now and the 
witiiii.'s.ses hud nor, been examined before. To read to 
a witness hi.s deposition on a former trial is not an 
cxaniiuatiou of the witness in the pre.sence of the 
accubcd. Queen v. Kvaiiut W. E., 1864, Cr., 1 
Queen v. Aeeazudugen W. E., 1864, Cr., 13 
Queen v. Eanxe Sheikit 

[W. E., 1864, Cr., 38 
Queen v. Kalunuae Doss . 2 N. W., 100 
JSee also Queen v. Mohun Banfoe 

[22 W. E., Cr, 38 


80. Meading deposi- 

tions instead of examining ^r)iinesses de novo . — The 
Hiu'h Court refused to interfere wh’en the evidence of 
witnesses given on a previous trial was read over and 
used in a .subsequent trial at the express request of 
the prisoners, instead of the ivitnesses being exa- 
mined de novo' Puemesscb Singh v. Soeoop 
Aulhi Kaeee . . .13 W. E., Cr., 40 


82, Criminal Proce- 

dure Code, 1SS2, s. 288. — Trial before Court of Ses- 
sion. — Evidence given before committing Magistrate 
used at trial to contradict loitnesses . — Section 288 of 
the Criminal Procedure Code was never intended to be 
used so as to enable a Court trying a cause to take a 
witness’s deposition bodily from the committing 
Magistrate’s record, and to treat it as evidence before 
the Court itself. Queen v. AnianuUa, 12 B. L. M., 
Ap., 15, referred to, A Judge is bound to put to the 
witnesses whom he proposes to contradict by their 
statements made before the committing Magistrate, 
the whole or such portions of their depositions as he 
intends to rely upon in his decision, so as to aft'ord 
them an opportunity of explaining their uie.aning, or 
denying that they had made any such statements, and 
so forth. In a case in which the Sessions Court had 
neglected to apply the above rules, Stbaigut, J., 
quashed the conviction. Queen-Empress v. Dan 
Sahai . . . . I. L, R., 7 All., 862 


WITSIESS-CEIMINAI. OASES-confowfa^ 
5. EXAMINATION OF WITNESSES— 

(a) Generally— coHfiMjied. 
EefresMng memory of witness— eoafjjn/cif. 
ments. — Per Field, J,— The grounds upon which 
the opposite jrarty is permitted to inspect a writing, 
and to refresh the memory of a witne.s.s, are three- 
fold: (i) to secure the full beneiit of the witness’s 
recollection as to the whole of the facts; (ii) to 
check the use of improper documents; (iii) to com- 
pai’c his oral testimony wdth his written statement, 
jper Field, Jl — The opposite pfirty has a right to 
look at any particular writing before or at the 
moment when the witness uses it to refresh his 
memory in order to answer a particular question ; 
but if he then neglects to exercise his right, he can- 
not continue to retain the right throughout the 
whole of the suhscejuent examination of the wdtness. 
In the matter op the petition op Jhubboo 
Mahton. Empress v. Jhubboo Mahton 

[I. L. E., 8 Cale.', 739 

S. C. Jhubboo Mahton v. Empress 

[12 C. L. E., 233 


84. Memorandum 

made by police officer . — Criminal Procedure Code, 
1872, s. 119 . — In giving evidence a police officer may 
refresh his memory by referring to documents in which 
he has, under, section 119 of Act X of IS'72, reduced 
into writing statements of persons examined by him 
during an investigation, but the documents themselves 
cannot bo used as evidence, and a Judge should not 
read such documents to a jury in order to point out 
discrcixincies hetweenthe evidence and previous state- 
ments of the witnesses. Roghuni Singh v. . Em- 
press . I. Ij. E., 9 Calc., 455 : 11 C. L. E., 569 


85, Memorandum 

made by police officer. — Criminal Proeedure Code 
(Act X of 1872), ss. 119 and 126 . — A prisoner on his 
trial is not entitled to insist that a memorandum 
made, by a police officer un<ler the provisions of section 
119 of the Code of Criminal Procedure shall, in the 
course of the examination of such officer, be referred 
to by the latter for the purpose of refi’esbing his me- 
mory. Meg. V. Uttamchand Kapurchand, 11 
123, distinguished .In the matter op the petition 
OP Kali Churn Chunari, Eaipress v. Kali 
Churn Chunari . . I. L. R., 8 Calc., 154 



iFITFESS-GBIMmAIi CASES-e(Ji:/f«KC(f. : 
5. EXAMiXATlOS OF WITXESSES— eoaiiaaei- i 
(a) Geki3EAI.1T — cordinu^d. | 

BefresMng memory of witness-— eoa^jBKei* | 
t'vulijiiai is to put to the witness hyiwth.etic'iilly 
the facts wfaidr the evidence oi the other witnesses 
uttr-nipts tj prove, ami to asktiic witness’s opinion nil 
those fact?. Section a23 ot' Act X of lS7w iliil siot 
in svuy prcclraie t!a: Judijr..: at a Scssmiiis trial frani | 
citilinir .-ani cxainiiiinp; tli(‘ lacdical witness who had ; 
hceu t.viri.ihicd iis h.rc Ihc M;wistrat.c, ami in every i 
cast: ii! wiat-h Uu; deposition takeu hy the M.’i^isti'iito '■ 
is csHeiitiaily deiieieut (ir ivtjnires furtiier (.'hu-idation, \ 
such witness should he called and exauiinwl hy the 
Sessions .Judge. A medical man in giving evidence 1 
jmty ndVtisii his nicmory hy refi'vring to a. report j 
which lie has mad>‘ of his ■j.ioxl-moiiri/i exaininution, : 
hut tile rejiort itself cannot be treated as evidence, and 
no facts Clin be taken thurefroru. liOGilUKi SiKGE 
«. Empeess 

[I. L. B., 9 Gale., 455: 11 C. L. B., 569 

87. Treatment by Court of wit- 

nesses for defence. — When a prisoner makes a 
distinct defence, and calls witnesses to prove it, in- 
stead of dismiasiug the witnesses at once on their say- 
ing they know nothing in the prisoner’s favour, a 
.hidge should put a few questions to them in detail to 
see if there is any truth in the prisoner’s statement or 
any part of it. -.Queen v. Bhugnek Putwa 

[n W. B., Cr., 9 

(i) Examination bn Couet. 

88. , — — Examination of witness by 

Judge. — Evidence Act, s. 13S. — Eid^ of Coiiri in 
examining witnesses , — At a trial before a Sessions 
Court, tho Judge, on the examination-in-chief of the 
■witnesses for, the prosecution being finished, ques- 
tioned the witnesses at considerable length upon the 
points to which he must have known that the cross- 
examination would certainly and pi’opcrly he directed. 
JleM that such a course of procedure was irregular, 
and opposed to the provisions of section 138 of tho Evi- 
dence Act It is not the province of the Court to 
oxiimitie the witije.sses, unless the pleaders on either 
side have omitted to put some material question or 
questions ; and tlie Court should, as a general rule, 
leave the witnesses to the pleaders to be dealt with 
as laid down in section 138 of tlio Act. Nook Bux 
Ka2I V . Eupeess 

[I. L. K., 6 Gale., 279 : 7 C. L. E., 385 


89, 


(c) Ceoss- Examination. 

- Duty of Court as to allow- 


ing ei’OSS-exainination. — Cross-examination of 
, witnesses hy accused. — The Judge onglit, if request- 
ed, to allow the aetused an opportimiLy oi cross-exa- 
mining all witnesses whose dispositions have been 
taken for the prosecution hy the committing Magis- 
trate, Init wlioiie evidence is dispensed with by the 
prosecutor at the trial. His refusal to do so is, how- 
ever, not an error in law. Reg. v. Fatt-ECHAND 
FasTACuANB 0 , , .5 Bom., Or., 85 


WITNESS -CBIMIl^ AL 

5. EXAMINATION OF WlTNEBSES-eofu’eKiUHl, 
(e) Caoss-EXAMINATION— UGitijJSKfiif. 

90. Eiglit to Gross-examine.— 

Miaht of accused to cross-examiac icitncsses. — Tla. 
right of an aecu.sed party to cros-s-examiue witn 
is limited to a vigbt to cross-e.\amiue the 
for the ]av..si:C:ut.ion cailnd against, bim. If 
to avail Iiiia.aelf of evidence wjuch ims 
wiiteii can be given, by a witness caiied 
(if the parlies aeeuw.d, he nmst eal! hin 
witucas. Queen v. sumwoPOHUNnEUi I’vfN, 

[12 W. E., Or., 

» 91 . — lividsncc Act, 

IfiS . — Iflfiicss called hy tho Conrl. — \Vit,ue.sses 
moiled on bebalf of the pro-ecuLioii, aiul I'cit called, 
ought to be placed in tiie bo.v for eross-esamiiiation, 
ill order that the defence may have tlie oppoi’tuuity 
of exercising this right, and u fortiori, if such a wit- 
ness is called and e.xamined by the Court 
section 135 of the Evidence Act, tlie prisoner slioukl 
he allowed to ernss-examiue. In the matxek of 
Empeess e. Gkish Ckundee Taluebas 

[I. B. R., 5 Calc., 614: 5 C. B. E., 364 

92 ^ Eosti, 

— Evidence Act, s. 134, — The mere fact 
Sessions truil a witness tells a different story from 
that told by him before the Mfigistrats does lUit 
necessarily make him hostile. The proper inference 
to be drawn from contradietions going to the whole 
texture of tho story is not that the witness is hostile 
to this side or to that, hut that the witness is one 
who ought not to be believed unless Fupqiorted by 
other satisfactory evideuee. Ivaiach.vnd SiuxAii 
V. Quekk-Empkess . I. L. B., 13 Calc., 53 


93, - 


- Medical tciiiiess. 


As to cross-examinatiou by accused of inedica! 
ivituess called in a professional capacity, see QUBES 
V. IsHAN Butt 

[6 B. L. R., Ap., 88 : 15 W. B., Cr., 34 


94 - 


- Evidence {II 


oflS35), s, 34 . — Cros.s-examuiation oa yrevimts siate~ 
ments reduced to loritiny. — Tho complainant’s pleader 
was held to be at liberty before the Deputy Ahigis- 
tnite to cro.ss-examiiK! the witnesses fur the’defcnce 
on points respecting which they had made slaruuieuts 
before the Joint Magistrate, and he might do so as 
regards previous statements which were rodneed to 
writing, without showing the writing. Section ,3-t. 
Act II of 1855, e.xplainod. Tukubva Rai v. Tupskk 
Kobe . . . . 15 W. B., Cr., 23 

95, Evidence .Act, 

ISoo, s. S3. — Cross-examination on previous state- 
ments reduced to writiny. — A witness when under 
examiiiatiou-in-ehicf before the Court of Sessions 
should not liave his attention directed to his ileposi- 
tion before the Alagistrate. He might, under seetion 
23, Act II of 1855, be cross-examined as to previous 
statements made by him in writing, when his atten- 
tion might be drawn to the parts of the former writ- 
ing whie.h were to he used for tiic purpose of eoutra- 
dictiug him. Queen v. IlAMcauNBEE Sikcae 

[13 W, B., Cr., 


( 62(50 ) 


DIGEST OF CASES- 


( C5270 ) 


WITHEBS-CB IMIITAI. GAm,^--continued. 
5, EXASriXATION OP WITNESSES— c«?Kfo‘a2ie<i. 
(c) Csoss-Exasiinatiost — conUnmd. 

QQ^ : Riglit of witness on cross- 

examination . — Eiffki to qualify statements. — A 
tvirness ouglit to be allowed on cross-exaifaination to 
ynalify 01 - correct any statement which he has made 
ill his ekauiiiiatiou'iu-chief. QtrBEir v. Tunsi Do- 
SADir IS W. B., Cr„ 57 

97 . Eight to recall witnesses 

for eross-examination. — Cross-examination of, 
by acvv.sed. — Witnesses for defence, — Hecord of evi- 
(hiiet . — The charge having been read to the aecnsed; 
jiersoii, he stated his defence to the same, upon -which 
the hragistratc, the witnesses for the prosecution 
being in attendance, called upon the accused to cross- 
examine them. The accused refused to do so until 
he had examined the -witnesses for the defence who 
were not in attendance. The Magistrate then dis- 
cluu-ged the witnesses for the prosecution and ad. 
i|ourned the trial for the production of the udtnesses 
for the defence. Seld per Sp-inkie, J., that the 
accH-sed was not entitled to have the witnesses for 
the prosecution summoned, in order that they might 
be cross-examined by the accused on the date fixed 
for the e.xamination of the witnesses for the defence. 
Meld, also,, per SPANKIB, J., that the Magistrate 
xvas empo%vered to record both oral and documentai'y 
evidence after the witnesses for the defence had been 
examined. Empeess op India v. Baldeo Sahai 

[I. L. E., 2 All., 253 

98. Cross-exammation after 

reading depositions.— in examina- 
tion. — Criminal Procedure Code, ss. 236, 2S8. — At 
a trial before a Sessions Court, the attorney who 
appeared for the prisoner suggested to the Court 
that, to expedite the trial, certaiu depositions of wit- 
nesses for the prosecution, taken before the Magis- 
trate, should he read, and that he should be allowed 
to cross-examine the witnesses thereupon: to this 
course the Government Prosecutor and the Court 
consented. Meld that this procedure -u-as illegal, 
but that, inasmuch as it had not occasioned a failure 
of justicej a new trial should not be granted. SuB- 
BA V. (Ibeen-Empeess ^ . I. Ii. B., 9 Mad., 83 

99 . : Cross-examination of wit- 

ness after his examination by the Court. — 
Evidence Act (I of 1872), s. 155. — ^The principle that 
parties cannot, without the leave of the Court, 
cros.s-cxamme a witness whom, the parties having 
already examined or declined to examine, the Court 
itself has examined, applies equally whether it is in- 
tended to direct the cross-examination to the wit- 
lu'.cs’s statements of fact, or to circumstances touch- 
ing his credibility, for any question meant to impair 
Ills credit tends (or is designed) to get rid of the 
effect of each and every answer, just as much as one 
that may bring out an inconsistency or contradiction, 
section 155 of Act I of 1872. Beu. v. Sakhaeam 
MtTKraDJi . . . ■ . 11 Bom., 166 

10. Recalling witnesses for 

cross-examination,.— fie/wsal to recall witness.— 


WITNESS -CRIMINAL CAS'ES-contir.md. 
5. EXAMINATION OP WITNESSES— eowillHijed, 
(c) Ceoss-Examination— e-o»fMMce(f. 

Recalling witnesses for cross-examina- 
tion. — continued. 

When the charge had been framed and the defend- 
ant put on his defence, he had a right, under scetion 
218 of the Criminal Procedure Code, 1872, to have 
the prosecutor’s -witnesses recalled for the purpose of 
cross-examination. The claim to recall the witnesses 
for the prosecution was very different from the request 
made by the accused person to summon a Avitnes.s 
under section 362, Act X of 1872. In the mattee 
or THE PETITION OP BeLIDIOS, BEMMOS V. QuEEN 
ON THE PE03ECPTI0N OP KaM DoSS BANEHJEE 

[19'W.R., Cr.,53 

101. — — Criminal Pro- 

cedure Code, 1861, s. 252. — A Magistrate could not 
refuse to allow witnesses whom he allowed to be cross- 
examined by the accused previous to the preparation 
of a charge to be recalled and cross-examined after 
the accused had been put upon his defence, under 
section 252 of the Code of Criminal Procedure, treat- 
ing them as witnesses for the prosecution. In the 
MAITEB OP ThAKOOE DyAD SBN 

[17 W. B., Cr., 51 

In the mattee op the petition op Nobin 
Chand Baneejee . 25 W. B.j Or,, 32 

102. — Warrant cases, 

— Criminal Procedure Code, 1872, Cli, XVII. — In 
the trial of warrant cases the accused may, after the 
charge is drawn up and the witnesses for the defence 
have been examined, recall and cross-examine the 
witnesses for the prosecution. Tadluei Venkayya 
V. CiiTEEN , . . I. L. B., 4 Mad., 130 

103. : Might of accused 

to cross-examine witness. — Criminal Procedure Code, 
1872, s. 218. — An accused person had, under section 
218 of Act X of 1872, the right to recall and cross- 
examine the witnesses for the prosecution at any 
time while he was engaged on his defence and before 
las trial w'as concluded. He is not precluded from 
assei'ting and exercising the right, by reason of his 
ha-ving cross-examined them before he was put on 
his defence, or by reason of his not having, suo motu, 
expressed his wish to do so at the time he was called 
upon to enter on his defence, and wiien the witnesses 
wei'e in attendance in the Court and did not require 
to be re-summoned. Queen v, Ladl Sino-h 

, [eN.W.,270 

104. Criminal Pro- 

cedure Code, 1872, s. 218. — Recall of zaitnesses for 
prosecution. — Under section 218 of tlie Code of 
Criminal Procedure, a Magistrate is not competent to 
refuse to recall tlie witnesses for the prosecution to 
be cross-examined by the accused, and it is not neces- 
sary for the accused to show that he has reasonable 
grounds for his application, (^iteen v. Amieuddin 
Fakeee . . . . 21 W. B .3 Cr., 20 
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WITNESS -CBIMIH-AIi OASES-c^HOsseti. 

5. EXAMINATION OF WITNESSES— eoafijzaef?. 

(f) CsosS'Esamikatiost— eojafe'-aaerf, 
Becalling witnesses for cross -examina- 
tion'— 

10§^ , — — Cmm^examina' 

iiuii jjj'fifi j of c?;‘irpe . — C'riiiir.ial Pru' 
ceditre €ode, iSTA An accused person was 

held tn ije uai deprived ol:' the rip-ht pdven Idiii bysco* 
tioii 21 H, Act K <’>r tureca!} and cjMss-cSJUuijictluf 
wit.uci'se.i i'nr the r,i'.a.ectu.ii(ii after tin; charge had 
iiCfU drawii itp :ig;iiii>f him, l;y ivaseu nf tho u ittiC'i.-c:;) 
iiaviug iiecii i'ro?..'-c:v:!!i!hicd Jicfore the charge was 
framed. A Magislrata- ? iii)idd not of hi.-; own motion 
discharge the witnessc.s for ihi* jirosccutioii nuti! the 
aceuMcd la'r.son has e.vcreisedl. or waived tiie right of 
cross-oxarniiiation giv(!a him by t!ie .setdion. When 
it becomes necessary to udjoiirii the hearing the 
Aliigiatrate slionld in all cases oiujiiire of the accused 
if he desires to exercisi.: hi.s right of recalling the 
witne.sse.s for the prosecution, or consents to the dis- 
charge of all or any of them. If tlie accused consents 
to their discharge, and they are disehai'ged accord- 
ingly, he is not entitled to have them re-summoned as 
a matter of right. Wiiere it becfime necessary to 
adjourn the hairing, and tlie Alagistrate did not call 
upon the accused to exercise his right under the sec- 
tion, and there was no siuhcient proof that the ac- 
cused. consented to the disehargo of the witnesses for 
the prosecution, it was held that the accused was 
entitled to have the witnesses, whom he desired to 
cross-examine at the further hearing, re-summoned. 
Quere. — If the Magistrate before granting an ad- 
journment called upon the accused to exercise his 
right of recalling the witnesses for the prosecution, 
and the accused X’efused to do so at that time, 
whether the Magistrate would thereupon he at 
liberty to discharge the witnesises. Queen «. Lam, ^ 
Mahomed 6 N. ■W.,|284 

I 

106. ;; Pinh/ of ac- 

cused tu cruss-cxaniiae tv>/uess‘is. — pjxamiiiatioii of 
accused.— Disc ref ion of Maijistrate . — An accused 
should be allowed, at preliminary impiirics before a 
Magistrate, to cross-examine tlui wifcin-s.se.s; but 
whether the accn.scd himself -shall be e.vamiued iijM m 
the matter of the charge by tin? Magistrate is left 
entirely to the discretion of tho Magistrate and such 
discretion sliould not be cxiwciscd wbcu tin? Magis- 
trate thinks that the evidence for the proseciitluu 
iloc's not disclose any ju’opcr sxihjcrt of criminal 
charge against the prisoner. Quee.n v. Suaaia Spk- 
kur" IMswas . . .10 W. K„ Gr., 25 

107. of oc 

eased to rfoaH ndf nesses for firusecnfioii. — Criminal' 
Procedure Code {Act A of ss. ‘dl7. ‘Hiis’. — Uead- 

ing sections 217 and 218 of the Criminal Procedure 
Code together, it a[ppears that, if an accused person 
di'sires to recall and cr<j.ss-e,\aminc the witiic-sse.s for 
the prosecution, the time at which lie should e.\pre.s.s 
Much dc.sire is when the cliiirgi- i.s read over to him 
ami he is called upon to make lii.s defence; and 
iilthough it is in the discretion of the Magistrate to 
leciili the \viiU!„,,-5C'o at a aubseipient stage of the case, 


WITNESS-CRIMIlSrAL OASES-coBfaii:c<f« 
5. EXAMINATION OF WiTNESSIS-cwifsaf-d. 
(e) CnoBS-EXimw.M:im—eanimmd. 

Recalling witnesses f<Jr cross-examina- 
tion— e6!£ff'«ift=£^. 

tlie accased has no right to insist upon the tt5i»es.se» 
beinsj recalled. Faiz Aex ?■. IvoaoMBt 

[L L. R., 7 CaJe., 28 

S. C. In the MAtEXEB GE FaK All ■ 

■ [Saij.R.^S25 

103. — — — Cross-emmina- 

lion of tritui‘s.’u<s for the prosrrution . — As a rtih,' tlm 
proj'icr ami convenient timt; for the purpo-u' of cross- 
c.xuuiinatlou of the witnesses for the prosi'cistiois isut 
the coujmeueeiniUit of the- aci.uiscd jiersoii's defence ; 
but it is ill ftic discretion of the CTimitial Court to al- 
low the accused to rcciili and cross-examine tlio wit- 
nesses for the prosecution at any period of the defence 
when the Court may think .such a stop riglit and 
j proper. IvHEEEtrCKDHAEEE SiSOH ®. Peushadkb 

I Mesdue . ... . |22 "W. B., Or.j 44 

109. — Refusal to allow 

accused to recall scitnesses for prosecution . — Waiver 
of right hy accused. — Where certain accused persons, 
who ivere convicted of using criniina! force, had not 
been allowed to recall and cross-osuinine the witnesses 
for the prosecution, because the trying otHoev believed 
that such vvitne.sses could only be recalled innue- 
diiitely after tho framing of the charge, —Meld that 
accused persons ahvays had a right to recall prosecu- 
tion witnesses, which ceased only when they tlumi- 
selvcB waived it; that Miigistratcs eouhl wah'c all 
iiiconvenicnci! to witnesses by asking accu.sed persons, 
on tbii drawing up of charges, whetiier they rccjnircd 
the further attendance of the witnes.ses; and that the 
conviction must be set aside because the accused had 
not enjoyed the protection provided by the law. 
Qceen v. Ham Kishan Hal wax 

[25 W, B., Or., 48 

G. CONSIDEHATION AND WEIGHT OF 
EVIDENOE. 

110. Weiglit of evidence.— ■-S’/ayffi 

witness, — Rmdence f fact. — The evidence of one 
witness, if reliable, is sntficient to prove a fact. 
Zaeem Misseu®. Kcndun Kooee 

[li W. R., 194 

BAEINDtfM NAKAIN V. KaEEA MESSOO Ko03 

[18 W. B., 341 

Pbosonno Nakain Deb v. Romonee Dossee 

[10 W. R., 238 

111 . — — Discrepancies in evidence 

of witnesses.— of discrepancies . — Diserc-. 
pancies in the evidence of witnesses are not the less 
destructive of their testimony because a greater saga- 
city oil the part of the witiios.ses would Inive avoided 
them. Reg. v. Kalu Patce . . 11 Bom., 146 

119.. Consideration of evidence. 

— Assumption, of bad character of prisoner.— K 
Judge cauiiot properly weigh evidence which .starts 
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WITNESS — CE IMIN AE C A SES— co nf i nned. 

6. ooxsiokuation and weight op 

EVIDENCE — continued. 

Consideration of evidence — continued, 
wltl). mi assinnpfcion of the jrenerai had character of 
the prisoners. Queen c. Kalu Mae 

[7 W. R., Or., 103 

213. — "Value of evidence. — Value 

of evidence of medical witness. — In tryin}^ a prisoner 
chargeil with fjiving false evidence, a Sessions Judge 
rejected facts which ivore jtroved hy the evidenca of 
ce'rtuin witnesses, because a medical officer gave it as 
his opinion that what the witnesses deposed to couJti 
not lie trill!. Meld that it ivas not fclie proper way to 
try a case to rely on mere theories of medical men 
or skilled witnesses of any sort against facts positive- 
ly proved. Queen 2 ?, Ahmed Aeey 

[11 W. E., Cr., 25 

WORKMAN. 

See Act XIII of 1859. 

[2 B. li. R., A, Cr., 32 
I. li. R., 7 Mad., 100 
I. Ii. B., 10 Bom., 96 
I, L. E., 7 Bom., 379 

WRITTEN STATEMENT. 

See Admission — Admissions in State- 
■ menxs and Pebadimos. 

[B. L. E., Sup. Vol., 904 
1 B. Jj. R., A. C., 133 
9 W. R., 83, 130, 290 
22W. R., 220 
16 W.R., 257 

See Paise Evidence—Geneealey, 

[I. I.. R., 6 All., 626 

2. Form and contents of 

written statement, — Civil Procedure Code, 1S59, 
s, 123, — defendant's written statement . — Variance 
lettceen pleading and proof, — Section 123 of the 
Civil Procedure Code contemplated that a defendant 
should, ill his written statement, set forth the case he 
intends to make at the trial. The rule followed in 
JSshiiiehiinder Singh v. Shamachurn Bhutto, 11 
Moore's I. A,, 7s Mohummud Zahoor AH Khan v. 
MvMa Eoer, 11 Moore’s I. A., 468; and Narainee 
JJossae V. Ntirrohurrg Mohuto, Marsh., 70, that a 
plaintiff must be held to the state of facts and 
erpiities alleged and pleaded hy him in his plaint, or 
involved in or consistent therewith, applies also to 
the case made on the pleadings by a defendant. 
Therefore, where the defendant in a suit in eject- 
ment liverred in his written statement that the laud 
in dispute was in fact his, but bad previously to 
1865 been encroached on hy the plaintiff, who, in 
18B5, was about to erect a building thereon,, and 
that the defendant tlien, in order to avoid litigation, 
compromised the dispute by payment to the plaintiff 
of a sum of money, and purchased the land, and had 
since then remahied in possession of it, — Meld that 
the only defence open to the defendant was that of 
purchase, and that he could not be allowed at the 
trial to jn-ove a case of continuous user and posses- 


WRITTEN STATEMENT. — Eorm and 

contents of wi'itten statement— 
sion adverse to the plaintiff commencing before 1S63. 
Chota IvAiiA V. Isa bin Khalifa 

[1. L. R., 1 Bom., 209 

2. A rg V, m e n tat i r e 

statement . — A written statement should not bo argu- 
mentative. BiSHEN SAUAYE 8INGH V. llERB'kl- 

SU0I4E Singh .... SW. R., 296 

3. Qfer loitliov.t pre- 

judice. — Irrelevant matter. — Act VIII of ISo!), 
s, 124. — ^An offer without prejudice should be 
omitted from the i>lea(liiigs. In a suit wdicro the 
written statement of the ])laintil¥ contained letters 
relative to an offer made by the defendants withonfc 
prejudice, the Court ordered, on the application of 
the defi'udant, that the paragraphs of the written 
statement relating to the offer should be struck out. 
Halfobd V. East Indian Hatlway Company 

[12 B. L. R., Ap., 19 

4. Irrelevant matter. 

— Application to tale written statement off the 
file. — Where there was in a written statement matter 
irrelevant and improper, the Court, on application, 
ordered it to be taken off the file, with leave to file a 
fresh one in a week. Written statements should set 
out the bond fide nature of the defence, and nothing 
else. Kasublal Dey a. Teemeaenb 

[3 B.L.R., Ap„12' 

5. Talcing off the 

file for irrelevancy. — Relevant matter . — Tender of 
tvritten statement. — The Court has jurisdiction to 
take a written statement off the file, for irrelevancy, 
until it is “ tendered,” which is when it is i^rodueed 
at the hearing of the suit. “ Relevancy ” is to be 
judged by wliat the defendant believed to be mate- 
rial to his case, and not -whether it did in fact dis- 
close a good defence to the action. Keshatji Naiic 
». Nasaevanji Aedesib Wadia . 10 Bom., 425 

e, Court fee on written state- 

ment. — Code of Civil Procedure {Act VllloflSoO), 
s. 120.— Act Z of 1877, s. 110.— Court Fees Act 
{VII of 1870), s. 19,— A. -n'l'itten statement of his 
case, tendered by a party to a suit at any time before 
or at the first hearing of the suit, is not liable to any 
court fee, and may be written on plain paper (sec- 
tion 110 of Act X of 1877). A written statement 
called for by the Court after the first hearing, is also 
exempt from stamp duty (section 19 of Act VII of 
1870). Naoh V. Yeenath 

[I. L. R., 5 Bom., 400 

Chebao Ali a. Kadie Mahomed 

[12 O. L. R., 367 

7 . Verification of written state- 

ment. — Admission on record without verijlcali mi . — 
A written statement filed by the defendant should be 
verified, but if admitted on the record without verifi- 
cation its allegations should be noticed and issues 
framed accordingly. Radhachuen Roy v. Moean 
& Co 13 W. R., 342 
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WR ITTBN STATEMENT. — Verifioation 

of written statement — eouthmed. 

0, Application to 

— ?i'of — Fmctice. — Wlsc-re an apj.iIifation 
is made that- a written stateraesit be veritied by a 
person other than the piaintilr’ or defendant, it is 
always desirable that notice, be given to tbe other 
side, aitaongh not absoltitely necessary. Fislast, 
CA'I£?BEr;i-, & Co,, i!. STEaLE** 

[1 Ind. Jiir., N. S., SB 

9 . — ^ — — Afjjllcation to 

rci’i.f/i hp ftfieiit . — Kofics . — 'rUc Gmrt wUi tiUow n. 
wvit’.eu to he. by t!n> eoiu-titutwi 

iittovnej; of lie' }iavty witinuit notice to the othi.-i* 
side. OVE’iXKD. GrJi'.VHV, iv. Co., V. SrKHW? 

[1 Ind. Jnr., N. S., 40 

10 . ... L Filing written statement.— 

TiMcforjUrng . — Under the C'o<le of Civil Procedure 
a ])bintiii’ cannot file a written stateroent after har- 
ing seen that of the defendants, and by way of re- 
;jc.indyr thereto. Jabub RAsr Deb alias Jabcb 
Chonbee Deb v. Kah Lochun Mpbuck 

[5 W. E., 56 

11. Filing and teri- 

Jging wriifen stafernent on behalf of plaintiff . — 
Civ.il Pro“edui'e Code, ISoO, .?s. 35, 12.H. — The plain- 
tirl in a suit went on a pilgrimage after he hud been 
ordered to tile a written statement, but without 
having filed it. Xot liaving returned when the case 
xvtis on the hoard, his son applied, under sections 28 
and 123 of Act Vill of 18,19, for leave to verity and 
file a statement, irlieging himself to be inteicsted as 
a rever.sioner. The application was refused. Seid 
that a tliird party will not be allowed to verify and 
file a written statement for a plaintiff who has cul- 
pably neglected to file one himself. DenojiOTE 
Dosseb V. TAKBACHBair CooNBoo CTiowburv 

[Bourke, O. C., 153 

12. Admission, of written state- 

ments.— Procedure Code, 15.55, ss. 120, 122. 
•—The admission of wwitten statements of tlie 
parties on various dates, unless e.vpvessly called for 
by the Court, was held to be contrary to the provi- 
sions of sections 120 and 122 of the Civil Procedure 
Code, 1859. , Aei Xckee alias Embab Ali v. Tokab 
Ali alias Mie2A Xawab . W. E., 1864, 44 

13. Written .statement by tliird 

party. — Poioer of Court. — A Court has no autho- 
rity to receive a written statement in a .suit from ouo 
who is not a party, or to permit such a person to 
appear at the hearing. Scexoji.oyee v. Bykunt 
CiiCKBEK Muexoeee . . . 25 W. R,, 17 

14. Defendant neglecting to put 

in statement, — Adjournment of case. — Costs . — 
Iti the event of a defendant neglecting to furnish a 
written statement, the Court will examine him as to 
the grounds of his defenee; and should it appear 
de.sirabie that a written st-atement should be put in, 
the, case will be a<ljourned for that purpose .at the 
e.xpeiise of the defaulting party. Kamkuti'OK «. 
OjilENTAL IS'LAND SXEAM NAVXG.VTION COMPANY 

[2 Hyde, 89 


; WBITTEBT STATEMENT— 

j ig, ; Additional written state- 

j meat. — Practice.-^Aet VIII of iS39, s. 122.-~- 
: Au iipidieutiou by the (teferidant for leave to tile an 
i ad.litioual written st.'Uenient allowed oti comlition tif 
■ the deteudaut prying tiie whole eo.sts and fnnushing 
i a copy of the additional statement to the plaintlS: 

I free of chai-ge. Disiincdon made between such an 
I appUciitims by a iilaintifj ami one made ly a de- 
fendant. Dasmani Dasi «. Sbinath Ghosb 
j [3 B. D. B.,, Ap., 11 

j 10 . — SuppUmental 

: ctairouiiits, Filiug of. — Supphnueu;:!,! wriit.en stab'.- 
i luents caiiurit Ik; iiled after the partus b.ive. eul.ered 
; Tiptm thi'ir ease at the hwirtng. .Mi;scrn:fiKU.\ w 
BR20N.TI r, XEW DH1DU0M.-SBY SPINNING A WE.m,Ni;} 

Company . . . I. B. R., 4 Born,, S76 

17 , CMl Proesdmv 

Code, 18.39, ‘‘s. 122. — A Court was held not to b.ave 
done wrong in admitting a siippleuiental written 
statement which it had called for under section 122, 
Civil Procedure Code, 3859, which diii not add to (sr 
vary the pliiiutlif’s claim. Jahangeeb Buksb: n. 
Bhiceabee Lael . . . , 11 W. R,, 71 

18, — Statement ex» 

plaining plaint. — A written statenient which w-as 
in espliuiation of the plaint and not starting a new 
case was allow^ed. to be put in by tiie plaiutiif after 
evidence w'as taken, and the defendant not being 
prejudiced by its admission. LiBB Makomeb «. 
Dhoolee Ram Do3.9 . . 22 W. E., 877 

19 , Objections to written state- 

ment. — SiiiLdag. — "Four clear dags." — Qinil Pra-> 
cedure Code, 1339, s, 124. — written statement Inis 
been “four clear days” upon the tile in compliance 
wdth the rule 28, although the last of .such days is a 
Sunday. Objections to the written, statement on the. 
ground stated in section 124 of Act VIII of 1859 
eannOu be taken when the suit is ripe for hearing. 
Smabewood a. Pabey , , . Cor., S9 

20, Raising question not raised 

in written statement.— Oi» 8 s.vcj» to raise, eqiiiti 
able defence in written statement. — A defendant is 
not precluded from avuiliug himself <d siny eciuity 
which might arise out oi’ [the facts proverd iit tlio 
trial, merely because he has not raised that, equity on 
the face of Ids written statement. Gouii Cuitndeb 
Biswas ®. Gbebsh Chunbbe Biswas 

[7 W. E.,120 

21 , Maising question 

of jurisdiction. — Fresh issue. — Praciiee. — Where a 
question of jurisdiction had not been raised in a 
written statement, the defence therein being Tunit- 
ed to a statement of the merits of tbe case, au 
application to raise an issue as to jurisdiction was 
granted on payment of the costs of the adjourn- 
ment to enable the plaiutiif to meet the case s-t up. 
Roheebiolba o. Pabaiek . . 5 Cor., 8 

WRONGFUL CONFINEMENT. 

1. ^ What amounts to imprison- 

xaeut .^ — Sxiit far damages.— Vufi detaliilug of a 

9 V 



WK OKtilPUL CONFINEMENT. — What 
amoicits to imprisonment — continued. 
pei’sos! in a pfirticiilarjilace, or the eonipclliufr him to 
go ill ti pfirfionlar ilirefttion hy force of an exterior will 
oviniiowcriiifr or sii]ipressiug in any way his own 
voluntary action, is an imprisonment on the part of 
tite person exercising that exterior will. Paeast 
KeS-ira Naha SAY A Pantuixt «. Stttaet 

[2 Mad., 396 

3 , Nature of confinement.— 

l\:u-d Code (Act iKLV of 1S60), s. 346.— In .an 
order to vender a person liable under .section 346 of the 
Penal Code, it mnst he shown that the wrongful coti- 
Hitemivnt was of such a nature as to indicate an 
intention that the person confined should not he 
discovered. In the mattue of the fetixion of 

ShELNATU BANEHJEE. ESIPEESS «. SllEENATE BaN- 

EiMEE . . . . I. L. R., 9 Calc., 221 

3 . ITiilawful commitment by 


jpersOB. in authority arrest. — Penal 
Code, s. 220. — Presumption of malice . — Proof of an 
unlawful cominitmenb to confinement will not of 
itself warrant the legal inference of malice. Know- 
ledge that such commitment is contrai-y to law is a 
question of fact and not of latv, and must be proved 
in order to satisfy the requirements of section 220 
of the I’onul Code. Keg. v. Naeayan Babaji 

[9 Bom., 346 


— Obtaining arrest of wrong 
person. — Lialility of pey'son settinej Coyirt-in iuo~ 
tion . — Where a wrong person is arrested and impri- 
soned under a decree to which ho is no party, the 
person setting the Court in motion is not liable for 
such arrest and imprisonment if he did not obtain 
the process frandnlently or impropei'ly. Biieema 
Chaeiu r. Donti Mueti , . 8 Mad., 38 


5. - 


Illegal arrest. — Malice.— Yonr 


persons, two of them police constables and two 
village oflicers, were convicted of wrongful coiifine- 
uieut and abetment tliereof. The defendants, the 
village oflicers, maliciously directed the arrest of cer- 
tain persons for resisting the dcteirtiou of certain 
pigs found trespassing. Jleid, a good conviction. 
Anonyuops • . " . . S'iMad., Ap., 24 

WRONGFUL CONVERSION. 

See Damages — lilEAsruE and Assessment 
OF iJAiiAGES — T orts. 

[I. L. R., 4 Gale., 116 
5 Bom., O. C., 140 
See Onus Peobandi — Weongfub Con- 
AMORSiON . . . 7 W. R., 286 

■WRONGFUL DISMISSAL. 

See Cases cnuee Master and Sebjant. 

Suit for, against Government. 

See MASTSii and Servant. 

[7B.L.R., 688 

WRONGFUL DETENTION, 

— PeUiitioH of accused hy Police In- 


spe‘jto7'.—Grl>n.iaai Procedure Code, l 'S72, s, 124 . — 


•WRONGFUL DETENTION--e3«f oi ue.d. 

Per Gioveb, t/.— VYlierc a Sub- Inspector of Police is 
charged with having detained prisoners for more 
than twenty-four hours, it is not necessary for the 
Crown to prove that he detained them with a guilf y 
knowdedge, as section 124, Act X of 1872, imperatividy 
lays down that accused persons are on no account to 
ho detained beyond that time except under special 
order of the Magistrate, which rvas not obtained in 
this case. Queen v. Basooeam Dass 

[19 W. R., Cr., 86 

■WRONGFUL DISTRAINT. 

See Bengal RenI Act, VIII of 1869, s. 27. 

[8 B. L. E., Ap., 74 
6 W. B., Act X, 7, 33 
9W. R., I62 
Marsb., 264 
15 W. E,, 461 
3 B. L. R., A. C., 261 
7 W. E., 41 

See Bengal Kent Act, VIII of 1869, s. 100, 
[Marsh,, 470 
8 W, R„ Act X, 139 
See Peitate Defence, Right of — 

[23 W, E., Cr., 40 
See Rioting , . 8 Mad., Ap., 11 

See Trespass— General Cases. 

[23 W. R., Cr., 40 

1. Cutting and carrying away 

crops. — Persons put in possession in execution of 
decree . — Certain putnidars who, in execution of a 
decree for khas possession, had been put in nominal 
possession of their lands, instead of ousting the ryots 
allowed them to cultivate, and when they had culti- 
vated cut and carried away their crops. Held that 
the act of the putnidars was an abuse of the law 
of distraint, and rendered them liable for damages. 
Ador Mohun Chuckeebutty V. Thakooe Monee 
Dabee 10 W. R., 70 


■ Crops, Seizure of. — Act JT o 


1839, ss. 142 and 143.’ — Trespass . — Certain sub- 
lessees sued in the Collector’s Coui't the zemindar 
and others employed by him for the value of crops 
seized and carried away, under a certificate, as was 
alleged hy the defendants, granted to them by the 
Collector, but which they failed to produce. Held 
that sections 142 and 143 of Act X of 1859 applied 
to the case. Section 143, Act X of 1859, contem- 
plated not only the case of a person who professes to 
follow the pi’ovisions of the law, though lie has no 
power to distrain, hut also the case of a person who, 
under colour of the .Act, does distrain, hut does not 
do so according to the provisions of the Act, Such 
persons were considered by that section as trespassers, 
and were liable to the penalty of trespa.ss, in addition 
to damages which may be awarded against them by 
the Revenue Court. Radha Mohan ISTaskae ?l 
.Iadunath Dass 

[3 B. L. R., A. C., 261 ; 12 W. R., 68 

3. Person acting without 

authority.— Jef X of 1S39, s. U3.—Tre.spasser.— 
Section 143, Act X of 1859, did not apply when a 
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AYEONGl’UI, DISTEAIKT.-Perso-a- act- i 

iiig ■without aiitiioritj — eoH(isueii, ■' j 

dislraiuer at-ted without the authority of the superior ! 
holder. Ill such a case he was a mere tfespasser. j 
itOWsHUK v. BltOiANAIH DoSS i 

[5 W. R., Act X, 67 j 

4 . — , Persons removing property | 

UlKler rent law. — Fi-o^edure. — Psnal Code, s. j 
o'/.y. — -,Ft;i‘soas nujioving property luuhrr the provi- | 

of tfui rent !riw ' relatins,' “to distraint ouirht j 
liut til bu pr<ici;i;di.;d agaiiisl; under the cvhuhsai law, S 
ijtit tilt.! |:«rt;ies :i;..^-cnneved by a wroiisifui distvuint | 
shoultl iiiive recctur.^i.; ra the reiucdy ])rovidt,td by | 
Beng'ai Act \Mil of 18ij9. In’ xira mattep. ok t 

ACiilA.M. AoU'A;-'E iii'AOl ilATAVAI i 

|_S a L. R., 204 I 

5 , Plight to sue to set aside i 

wrongful distraint. — /h', !,/<'’ f uf bind lord aijabuti 
ires^)'(f:sn\—-k landlord whose teuiuit's crops 

been wrongfully (listralucii by a stranger, Isas a riadit 
to suo to set aside sucli wrongful distraint. Ho.uho 
Rabaik r. SuoosHA Kbishto Bkuaii 

[I. L. R., 4 Calc., 890 : 4 C. L. R., 32 

6. Eight to damages for -wrong- 

ful distraint— Ad)> 9 . Ad Fill of lH6b, ss. 6U, 
78. — LiahiUtu to suit for naoiage .-^. — When on the 
one hand a ryot institutes a suit to coiifest tho 
demand of a distrainer, the Court has no ujitiou hut 
must adjudicate upon the demand. If, on the otlier 
hand, the distrainer has distrained “ otlierwisc than 
according to the provisions of the Rent Act,*’ la? has 
done so at his peril, and rendered himself liable to an 
action for damages by the owner of the distrained 
property. TAiiutEB Kaki’ Lahikee CiiowjJURy v. 
RAJKij-iioEJii Toktby . . . 24 W. E., 334 

7. Eight to damages.— Jef -Y of 

ISi'Q, s. 112. — Suit to eontejst distraint.— Onus of 
irrocf. — Damages. — In a suit to contest the demand 
of a distrainer, the landlord is only required to prove 
the fact of teuancy and the amount of jnmnia : if 
thereupon the tenant pleads payment and payment is 
denied, the onus is on the ttmant to prove his allega- 
tiou. Before a teiuiiit can obtain any decree for dani- 
agoa on j:he ground of illegal distraint, he innst prove 
what loss lie has actually sustained. Oo.tan Dewak 
t). PliANSATH ilXrSTDUL . . 8 W. R., 220 

8, Onus of 'psoof, —Suit for dam- 

ages for tcroiiifrl dktraiuf. — Art AT of lSo$, s. 143. 

— hi order to maintain a suit under section 14d, Act 
X of ItSrlO, it uas luccsniry for the plaintiff to prove 
that tile defeiulaiit in niaking the distress was acting 
not only without richt, but without anything to justify 
him ill huppusing that he had a light to distrain — a 
iiiero trc^passer Miihont any reasonable fovmdatioii 
for the claim set up. Ra^ae Kumfl Dossee •». 
Jiioiloo AIoeeah . . . 15 W. E., 543 

See JoYioiE Sheikh®. Bkojonaxh Paue Chow- 
DHIIY . , , . 9 W. E., 162 

9 , Suit on account of property 

damaged by wrongful distrainer.— Acf X of 
1850, s. 142. — Damages for vexatious distraml, 
Foioer of Codri to award. — When a suit had becii 


WROlTGFiri. DISTEAmT.— Salt o,ii ae- 
■ count of property damaged 'by wrongful 
distrainer —cos KKetf. 

brought under section 142, Act Xof 1S59, on acceiinfc 
of property daiuaired or dest.royc-d by neglect of a 
distrainer, the Court was not eoiapetent to award 
damages for vexatious ilislwiint. Such damages weri! 
prop,.*rly awarded by the C.>Ik<-lor under .st-ction 13S, 
in a .suit to contest the distniinos-’s demantl. XoN* 
Koo Kamsj. WoojoairR Roy , S 'W, E,., Act X, 68 


10 . - 


- Procedure.— E 


Ar! Tibi , 

of lS6if, s. JOl. — '.Proreedbtgf: agairnf persons ■wroog- 
fullg disfri-fiiiiiig.—Whrn |troci,;.'diiig.s sire t.da-ii be- 
fiire ;t Musisif, iiuder Hctiga* Ac! VIU uf I'SE'*, .-.ec- 
tioii 101, lie is imuiid, ‘.ii'sl, la iirpisrc v. beil.'i-;' ;i!i 
oiro-nci! has bi,-i,:u trommiUed, and O' he is ssli ic-.t 
that it, h.is, till! oidy oiiiei he can nnibe amiiisi the 
oii’cii<lei’.s (sinr being tcnanls) is that they fchall p:iy 
the value of the crops dlstviuncvl. C.UAS'1! 

Lah.a ADBOiro l)o.ss . , 20 W. E., 445 

WEOUGFUI. LOSS. 

See M,ischiee . I. Ii. B., 3 Calc., 573 
[I. L. E., 12 Calp., 660 

WEOXG'FUL FOSSBSSIOH. 

Trespasser. — Sums paid, durhiff 

ivronaful pos.<!ession, Right to recover . — Where a. 
per.son has ivronua'ully tnkijn posscsswu of tin s stiito 
and held it adver.scly to the true owner, and has, 
during his possession, jiaid certain sums for Govern- 
ment revenue on tho suppositioii Unit he was the law- 
ful owner (being however, iu voiuity, notiiing 
than a trespasser iiiid wrung-doer), ho is not cntliii-i’ 
to ivcover, .as against the true owner, any suius so 
paid, even though such payments may have enureit t> 
tl'ic benetit of tiie true owner, hut must ho c-siirciit 
to hoar the huvdeii of Ids own wrong, TinUK 
CHAKB V. SotIBAMIJil I)AS,I 

[I. L. E., 4 Calc., 566 ; 3 C. I,. R., 466 

WEOIXGFGL SEIZURE IX EXECU- 
TION, 

See Civil PEOCEinjiiE Code, 18'^2, s. 2'i-.l 
(ACT XX II I OF 1801, S. li)— QUEfeTIOH'S 
IK Execeiiok or Deckee. 

[3 M. W., 187 
2 .Agra, 105 
5 Mad., 185 

12 B. Xi, B., 201, 203, note ; 207, note ; 

208, note 
12 W, E„ 85 
3 B. L. E., A, C., 413 
See Damages— Me.\spbe akb Assessment 
OE ‘Damages— Torts . 3 Agim, 202 

[3 B. L. B., A. C.Y413 
I. L. E., 3 Bom., 74 
7 Mad., 235 

See Executiok of Decree— Liability 
roE Weokgeul Kxeci?tiok. 

13 B. B, E., A. C., 413 
12 B. L. E., 208, note 
I. L. R., 3 Bom.j 74 
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WEOH'GFUL SEIZUEE IIS' EXEOXJ- 

TIOIS" — continued. 

See Cases rr^BBE Sale jn Esbcutioit of 
Deceee— WsoKOFnii Saxes. 

WEOHGETTI. EESTEAHSTT. 

See Mischief . I. E. E., 12 Cale., 55 

1. Penal Code, ss, 339, 340, 342. 

— Police officer. Conduct of.' — In a case of a police 
officer cliarged under Penal Code, section 342, wliere 
tliere was no malice, no intention of doing an act of 
tli(! n-nture spoken of in section 339 or 340, and no 
voluntary olistvuction or restraint, tkoiigli there was 
probably excessive and mistaken exercise of powers 
not civilly excusable in a police officer, the facts were 
held not to amoimt to the criminal offence of wrong- 
ful restraint. In a’HE mai'IEE of the fetition of 
Bhhboox Hossein . . 24'W.E,, Cr., 51 

2. ! S, 339. — Sefusal to let 

person go miiil he gave hail. — Where a police officer 
refused to let a person go homo until he had given 
bail, ho was held to have been guilty of wrongful 
restraint under section 339 of the Penal Code. Sheo 
Shuen Sahai V, Mahomed Pazil Khan 

[10 W. R., Cr., 20 

3. ^Restraint and taking 

money on false plea. — Where the accused prevent- 
ed the complainants from proceeding in a certain 
direction with their carts and exacted from them a 
sum of money on a false plea, — Held, the accused 
were guilty of wrongful restraint and not theft. 
JoWAHiE Shah v. Geidhabbe Chowdhey 

[lOW.B., Cr.,35 


Y 

YEAS, AGRICULTtrSAI.- 

See K.-W. P. PvESt Act {Act XVIII of 
1873), s. 94 . I. L. R., 1 All., 512 


Z 

ZAHZIBAB. 

See Conshl’3 Covet at Zakzibae. 

[I, Jj. R., 3 Bom., 58 

ZEMINDAR. 

See GEANT— CONSTHHCTION OF GeANTS. 

[I. D. B„ 9 Mad,, 307 
* D. R„ IS I. A., 32 

^S'ee Geant— -P owEE to Geant. 

[B. L. R., Sup. VoL, 75, 774 

Duty of. — Ancient tanks. — Negli- 
gence.— Statutory poicers. — Liahility for damage 
occasioned hj oiuerjfiotv of tanks. — The public duty 
of maintaining ancient tanks, and of constructing 
new ones, was originally undertaken by the Govern- 
ment of India, and upon the settlement of the coun- 
try has, in many instances, devolved upon zemiudars. 


ZEMINDAR.— -Duty ot~continiied. 

Such zemindars have no power to do away with these 
tanks, in the maintenance of wliich lai-ge inimliers 
of people are interested, but are charged under Indian 
law, by reason of their tenure, with the diiliy of 
preserving and repairing them. The rights and 
liabilities of such zemindars with regard to those 
tanks are analogous to those of persons or corpora- 
tions on whom statutory powers have been conferred, 
aiid statutory duties imposed. A zemindar, if the 
hanks of any su’ch tank in his possession' are waslnjd 
away by an extraordinary flood without negligence 
on his part, is not liable for damage occasioned 
thereby. Madeas Railway Company v. Zemin- 
DAE OF CaEVBTINAG AEAM 

[14 B. L. R., 209 : 22 W. R„ 279 
L. R., 1 1. A., 364 

S. C. in lower Courts. Madbas Railway Com- 
pany ». Zbmindae of Kavetinugghe. 

[6 Mad., 139 

and after remand . .- .6 Mad., 180 

Kabuliat between Government 

and— 

See Specific Peefoemance — ■ Specific 
Peefoemakce not allowed. 

[I. L. E., 3 Calc., 464 

ZEMINDAR, POWER OE— 

1. Power to grant lease . — Lease 

granted for longer term than zemindaPs engagement 
with Government. — Operation of Act XVI of 1842. 
— A lease granted by a zemindar for a longer period 
than the term of his own engagement with tin* 
Government was not absolutely void for the excess, 
but only voidable, and might be conlirmed. Semhle, 
— that Act XVI of 1843 applied to agricultural leases, 
not to hoiia fide leases for other purposes. Nita 
Ram n. Nanhok Dass 

[1 N. W., Part III, 47 : Ed. 1873, 103 

2. Sindu lata, — An<’ 

fhority to grant leases as manager and owner . — 
Under the Hindu law the granting of a lease, 
though for a term, is an act within the (scope of a 
zemindar’s authority as manager and owner of the 
zeraiudari, and is, as such, binding on his successor, 
unless, in the circumstances in which it was made, it 
was otherwise than hand fide. Ramanadak v. Sei- 
NIVASA Mhsthi . . I. L. R., 2 Mad., 80 

3. ; Power to alter boundaries. 

— ^Effect of arrangement altering boundary withoiU 
sanction of Government . — Zemindars have no autho- 
rity, without the sanction of Government, to alter 
the boundaries of their permanently-settled estates, 
and to transfer villages from one zeniindari to 
another. Such an arrangement is of no binding 
effect, except between the parties who havc-finade it. 
EaMCHHNDEE BANEEJEE V. MUDDHNMOHtrW 

Tewaebe . . . , "W. R., 1864, 355 

4. Power to ebarge estate with 

personal debts. — A decree for possession of certain 
land with wasilat obtained by a zemindar of an estate, 
as such, cannot he pledg'ed by him as security for a 
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2EMIIirDAE, POWEE OP. — Power to i 
eliarge estate with personal debts— eoB- 
iimied. _ . ■ 

perpoiial debt, nor for such a debt can the estate 
be made liiiblc, nor his successor be held responsible. 

■ Nimatje Chubn Sbih- 0 . Eammoneb Beebee 

[10 W. E., 152 

ZEMIHDAE, BIGHTS OP— 

See JuiiisuicTioK OE Civil. Coitet— Eent 

AND liEVENCE SUITS, N.-W. P. 

[I. Ii. B., 1 All.» 338 
See Mabeas PiJifiULATios XXV or 1802. 

[14B.L.E.,115 
See Measueement of Lanes. 

[3 E. B. B., Ap., 27 
See RiGitT OE Occupancy— TE iNSEEB op 
Bight , . I. Ii. E., 3 Gale., 774 

1 . Hature of zemindari estate. 

— l^oioer to deal with estate. — A zemmdai'’s estate 
is analogous to au estate-tail as it originally stood 
upon the statute de donis. The zemindar is the 
owner of the zemindari, hut can neither encumber 
nor alienate beyond the period of hia own life. 
Chintaeapati Chinna Simhadeieaj V. Zemin- 

■ DAE OP Vizianageam . . .2 Mad., 128 

2 . — ^ — Collections of rent. — Claim to 

intermediate tenures. — Onus of proof. — A zemindar 
has, as such, a prhnd facie right to the gross collec- 
tions from all the mouzahs within his zemindari. It 
is for parties setting up an intermediate tenure to 
prove their grant, Peahead Sen v. Duegapbasad 
Tewaei 

[2 B. L. E., P. O., Ill ; 12 W. R., P. C., 6 
l2 Moore’s I. A., 236 

3 _ Bight to ■s&'O.t,— Payment of 

revenue by zemindar. — The right of a zemindar to 
exact Itoui a tenant payment of rent for a certain 
piece of land, in no way depevids on whether he does 
or does not pay revenue for that land. Jotbndeo 
Mohun Tagoeb V. Aymun Beebee 

[1 O. L. B., 366 

4 . Liability for rent.— Co- 

sharer in tahok.—Seld that a zemindar, by becom- 
ing a co-sharer in the talook, does not lose, his right 
to the joint responsibility of all the other co-shar’crs 
for the due payment of the rent ; he only becomes 
hound to make an allowance for that portion which 
he as a co-sharer ought to pay. GOBINDO Coomae 
Chowdhey V. Manson 

[15 B. L. R., 56 : 23 W. R., 152 

s, Compensation. — Compensa- 

tion to putnidar for loss sustained by erection of 
iDorlcs by railway company. — A zemindar who 
receives his routs in full is not entitled to pai’ticipate 
iu compensation received by hi.s pntnidar for loss 
suffered by the latter iu consequence of works being 
erected on laud included iu the putni. Mahaeajah 
OP Bubbwak u. Wooaia Soondueee Dossee 

[10 W, B., 12 

0 . : — Sale iueseeiition of decree, — 

Custom, — Char ye oil sale-proceeds. — Whore a sale 


25EMIlffI>AB, BIGHTS OP.-Sale in exe- 
cution of decree — continued. 

took place in exeention of a decree, and it- ivas proved 
by custom that the zemindar’s right extended to one 
fourth of the sale-proceeds in cases of involuntary 
sale, — Meld that the zemindar had a right to recover 
the fourth share of the proceeds of sale from the 
judgment-creditor, who in truth re.sovvecl the sale 
price. The zemindar’s right attached to the sale-pro- 
ceeds, and was a prior charge upon the nroceeJs. 
Byj Bath Peeshad v. Mahoaieb Fuze IIossein 
[2 Agra, Part II, 204 

7^ Custom . — 'Riijld to 

share of sale-proceeds. — Calculation of amount — 
Zemindari huq^. — Where by custom the zeuiindar is 
entitled to a quarter share of the sale-proceeds as his 
huq zemindari; he is entitled to recover it on the 
occasion of sales, either absolute or originally con- 
ditional, hut subsequently becoming absolute by 
foreclosure, from the vendor and the purchaser, and 
the latter cannot be discliarged from his liability by 
proving that he has paid all, including zemindar’s 
dues, to the former, it being incumbent on him to see 
that the zemindar is satistied in respect of Ins dues. 
Held, further, that, under the circumstances, the 
plaintiffs, the zemindars, were entitled to one fourth 
from R450, the principal amount repayable, and 
not from the amount ascertained at the time of fore- 
closure to be due to the mortgagee, including interest, 
inasmuch as the deed made no provision for payment 
of any sum as interest. Heeea Rasi •d, Deo 
Baeain Singh . Agra, P.B., 63 : Ed. 1874, 48 

8. Sale in execution 

of house ill •mohalla. — Wajib-ul-urz. — Liability of 
auction-purchaser. — Right of zemindar to huq-i- 
chaharam. — The zemindars of a certain mohalla 
claimed from the purchaser of a house situated in such 
mohalla, which had been sold in execution of a decree, 
one fourth of the sale-proceeds of such house, such 
purchaser being the holder of such decree. Such 
suit was based upon the terms of the wajib-ul-urz. 
That document stated, inter alia, that, when a house 
in such mohalla was sold, a cess called chaharam 
was received by such zemiudars “ according to the 
understanding arrived at between the seller and the 
zemindars.” Held that such zemindars were not 
entitled under the terms of the wajih-ul-urz to one 
fourth of the sale-proceeds ; that the- decree-holder, 
because he happened to have become the auction- 
purchaser, could not be regarded as the *' seller,” 
and it was only the “ seller ” wdio ivas liable ; that 
the terms of the wajib-ul-urz were applicable only to 
private and voluntary sales and not to execution- 
sales ; and that, under these circumstances, the suit 
must be dismissed. Beni Mad ho h. Zahueue-Haq 

[I.L. E., 3 All., 797 

9 , Sale of zemimdaT’s right. — 

Riuht as tenant in another house . — Where a zemin- 
dar’s right is sold by auction, it does not follow that, by 
the sale of the zemiudari right, he forfeits his tonauL- 
rigUt which he had in another putti in respect of a 
house. Ram Buksh fcXNGn o. Pukdumun Kishoue' 
[2 Agra, Part II, 202 
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ZEMiro^E AISTD EYOT. 

See Cases to’dee BENeAi Eehs Act, 

is(jy. 

See Cases tjndeu Landeobd and Tenant. 

See Cases dndeeMadeas Rent Recoteet 
Act, 1S(::5. 

See Cases endee Right oe Occupancy. 

ZBAimDAEI DAKS. 

1. Beaig. Act VIII of 1862.- 

JEJffeet of Act on Uahililti of putnidars, — Bengal Act 
Vill of lSt!2 did not relievo putuidtirs from tlieir 
liability under the old laws of paying the zemindari 
dak charges. BxssONATH SlECAE v. Shuenomoyee 

[4W. B.,6 

2. Lmhilitp of pid- 

mdar. — Where the terms of a pntnee Iciiso did not 
make tlie putneedar liable for the Tnainteiiauce of 
the zeitiindari daks, it was held that the pntuidav 
Avaa not liable for a tax which was imposed on the 


ZEMIKDAEI DAKS.-Beng. A.et YIII of 
1862 — continued. . 

zemindar by Bengal i\ct Vi 11 of 1863, Rakhae 
D oss MoOKEEJEe" 0. ShUENO iVlOYEE 

[e'w. B.,100 

3, JjiaMlUii of put- 

nidar . — The provision in a pottali that if any item 
is laid upon the zemindar over and above the sudder 
jmmna, the putnidar shall bear a ratealde propor- 
tion of it, held not to iiudiule the charges connected 
witli the zemindar i dak. Rohinee Kant Roy v. 
Teipooea Soonduuee Da SSI a . 8 W. B., 45 

Saeoda Soondeey Debia V . Wooma Cuurw 
SlECAE . . 3 W. B„ S. C. G. Ref., 17 

ZEMIH-DABI DUES AKD CESSES, SUIT 
EOB— 


See Smaie Cause Coubt, Mopussil— 
JuKisDiCTioN— C ess. 

[I. L.E.,1A11., 444 


APPENDIX, 


ABATEMENT OP SUIT. 

— — Appeal . — Chnl Procedure Code, 1882, s, 

366. — AppUcaflon by legal representative to carry 
on appeal. — The appellant’s father having died 
dnving the pendency of an appeal lodged hy him, 
a notice was served upon the appellant’s two adult 
hi'others ; hut they having failed to apply wdthin 
sixty days, the appellant, who was a minor, applied 
several months afterwards to he jrat on the record in 
his deceased father’s place as his legal representative, 
which was done. The Assistant Judge who heard 
the appeal wa.s of opinion that, in consequence of 
the omission on tlie part of the brothers of the 
appellant to apply, the appeal abated, and he passed 
an order accordingly. Held that the application 
having been made by the minor son within the time 
limited hy law, the order of abatement made hy the 
Judge was wrong. Although the complete legal re- 
presentation vested in the minor sou and his tw'o 
lirathers, section 366 of the Civil Procedure Code 
(Act XIV of 1882) only required an application to be 
made hy a person claiming to he the legal represent- 
ative, in order to prevent an order of abatement 
being made. If neither of the brothers w'as wdlling 
to have his name placed on the record, the respond- 
ent was entitled to have them made defendants, so 
that they might he hound hy the decree. The minor 
son could then proceed alone with the appeal. Bhi- 
KAJI RaMOHANDBA t'. PUIlSHOTAM 

■ [I. L. B., 10 Bom., 220 

ABETMENT. 

:Penal Code, s. 107.— Act I of 1879 

(Stamp Act), s. 61. — Abetment of mailing an un- 
stamped receipt. — A debtor, having paid a sum of 
money to his creditor, accepted from the latter an 
nnstmnped receipt promising to affix a stamp there- 
to. Held that this did not constitute abetment, 
within the meaning of section 107 of the Penal Code, 
of the offence of making an unstamped receipt. Em- 
press V. Bahadur Singh, Weekly Notes, AIL, 1885, 
p. 30, distinguished. Empress v. JanJei, I, L. R., 7 
Bom., 82 s cmA Empress V. Bhairon, Weekly Notes, 
All., 1884, p. 37, referred to. Qfeek-Empbess v . 
Mitthe Lae . , . I. li. B., 8 All., 18 

ACCOMPLICE. 

See Cases ttkbee Approver. 

1 , Corroboration. — Evidence of 

accomplices, — It is an established rule of practice 
that an accomplice must be corroborated by inde- 
pendent evidence as to the identity of every per- 
son whom he impeaches. Reg. v. Malapai, 11 Bom., 
196 ; and Reg. v. Nanku, I. L. R., 1 Bom., 475, 
followed. Qeeen-Ejipeess v . Keishnabhat 

[I. L. E., 10 Bom., 319 


ACCOMPLICE. — Corroboration— 

2. Evidmee of ac- 

complices . — Observations on tlio necessity of ret|i!ir- 
ing cori-ohoratioii, in maLorial partiiml.ar.s, of the i;vi- 
dence of an accomplice. Queen-Empress v. Ram 
Saran, I. L. R., 8 AIL, 306, referred ’“to, (.')ueet?- 

Empeess ®. Ijidad Khan . I. L. R., 8 All., 120 

3 , JEnideyice of ac- 

complices. — Act I of 1872, ss. 114 (b), 133. — T'lie 
law in India, as expressed in section 133 and section 
114 of the Evidence Act, and which is in no respect 
different from the law of England on the subject, is 
that a conviction based on the uncorroborated testi* 
mony of an accomplice is not illegal, — that is, it is not 
unlawful 5 but experience shows that it is unsafe, 
and hence it is the practice of the Judg-es, both in 
England and in India, when sitting alone, to guard 
their minds carefully against acting upon such evi- 
dence when uncorroborated, and, when trying a case 
with a jury, to warn the jury that such a course is 
unsafe. Tliere must bo some corroboration independ- 
ent of the accomplice, or of a co-confessing prisoner, 
to show that the party accused was actually engaged 
directly in the commission of the cidrae charged 
against him. A secoird accomplice does not improve 
the position of the tirst, and, if there are two, it is 
necessary that both should be corroborated. The ac- 
complice must be corroborated not only as to one but 
as to all of the jjersons affected hy the evidence, and 
corroboration of his evidence a.s to one prisoner does 
' not entitle his evidence against another to be accept- 
ed without corrohovatlon. R.v.Webh,6 C. tf* P., 
595 ; R. V. Bylce, 8 0. P., 261 R. v. Addis, 6 P. 

P., 3SS ; and R. v. Wilkes, 7 C. 4' P., 272, referred 
to. The possession of property taken from a mur- 
dered person is not adequate corroboration of the ■ 
evidence of an accomplice charging such person in 
possession with participation in the murder, though 
it would no doubt be corroboration of evidence that 
the prisoner participated in a robbery, or that he had 
dishonestly received stolen property. In the trial of 
JB., S,, and M. upon a charge of murdei', the evi- 
dence for the prosecution consisted of (i) the coufes- 
siou of P., who was jointly tried with them for the 
same offence ; (ii) the evidence of an accomplice j (iii) 
the evddeiice of witnesses who deposed to the dis- 
covery in R.’s house of property belonging to the 
deceased; and (iv) the evidence of witnesses who de- 
posed that, on the day when the deceased w'as last 
seen alive, all the prisoners were seen together near 
the place where the body was afterwards found. 
Seld that there was no sufficient corroboration of the 
statements of the accomj)lice or of the co-confessing 
prisoner P. QxjEEN-EaiPiiESS v. Ram Saban 

[I. L. B., 8 All., 'See 
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ACCUMULATIONS. 

See Hindu Law— Widow— Inteeest in 
Estate of Husband — By Inherit- 
ance . . I. L. R., 10 Eom., 478 

ACT-1842-IV. • 

See Madras Boat Ruies. 

[I. L. R., 9 Mad., 431 

See Mas-isteate, Jurisdiction or— 
Powers OR Maoistrates. 

[I. L. R., 9 Mad., 431 


ACT-1856-XV, 

See Hindu Law— Marrtaoe— Validity 
OR otherwise of Marriage. 

[I. L. B„ 8 AIL, 143 

1861-IX. 

See Mahomedan Law— Guardian. 

[I. L. E., 8 AIL, 322 

1888— VI (N.-W. P. MUNICIPAL 

IMPROVEMENT). 

See N.-W. P. and Oudh Municifadities 
Act, 1883, ss. 69, 71. 

[I. L. E., 8 AIL, 776 
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